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A live Business Men’s Association offers 


Free Factory Sites on the Water Front 
Cheap Fuel—Cheap Power 


An Ideal Manufacturing and Residence 
Section. Five Great Trunk Lines. 
Daily Line of Steamers to Cleve- 
land, ‘Toledo, Detroit. 


For further information write to 


The Sandusky Business Men’s Association 
in Ohio 
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DIRECTORY OF ATTORNEYS 
AND —— AT 


PRACTICING BEFORE THE INTERSTATE 
COMMERCE COMMISSION. 


CHICAGO, ILL. 

CHARLES CONRADIS, 30 South Market St.; 
practices before the Interstate Commerce Com- 
mission. 

JOHN B. DAISH, 1410 Security Trust bldg.; 
Interstate Commerce cases only. 

WALTER E. McCORNACK, Suite 956 First 
National Bank bidg.; formerly attorney for 
Interstate Commerce Commission ; Counselor at 
Law. 

JAMES A. WAGONER, Suite 37, 154 W. Ran- 
dolph St.; specializing Interstate Commerce 
Cases. 


CLEVELAND, OHIO. 
C. D. CHAMBERLIN, Rose bldg.; Attorney 
at Law, Commerce Counsel for The National 
Petroleum Association. 


CINCINNATI, OHIO. 

LITTLEFORD, JAMES, BALLARD, FROST & 
FOSTER, 1002-3-4-5 First -National Bank 
bldg.. Mr. E. E. Williamson associated on 
traffic matters. 


NEW YORK. 


RICHARD J. DONOVAN, 170 Broadway; 
Counselor at Law; Preparation of cases and 
trials of cases before the Interstate Commerce 
Commission a specialty; Experts on railroad 
tariffs furnished ; Correspondence invited. 


SHREVEPORT, LA. 

EMERSON BENTLEY, 224 First National Bank 
bldg.; Attorney at Law; Special attention t: 
commerce practice before the Interstate Com- 
merce Commission and Railroad Commission 
of Louisiana. 


ST. LOUIS, MO. 


H. R. SMALL, 1605-14 Pierce bldg.; practices 
before the Interstate Commerce Commission. 
JOSEPH W. GRAVES, Attorney at Law, 810 
814 Times bldg.; practices before Interstate 

Commerce Commission and all Courts. 


WASHINGTON, D. C. 


CHARLES CONRADIS, 506-7-8-9-10 Colorado 
bldg.; practices before the Interstate Commerce 
Commission and all Courts. 


CHAS. D. DRAYTON (formerly Attorney for 
the Interstate Commerce Commission), Colo- 
rado bldg. 


JOHN B. DAISH, 602-606 Hibbs bldg.; Inter- 
state Commerce cases only. 


ARTHUR B. HAYES, Attorney at Law, Colo- 
rado bldg.; former member of the Department 
of Justice as Solicitor of Internal Revenue; I[n- 
terstate Commerce litigation a specialty. 


LITTLEFORD, JAMES, BALLARD, FROST 
& FOSTER, 805-6-7-8 Westory bldg. Mr. E. E. 
Williamson associated on traffic matters. 


JEAN PAUL MULLER, Corcoran bldg. (for- 
merly with I. C. C. and Dept. of Justice as Ex- 
pert Acct. and Spcl. Asst. U. S. Atty.). Spe- 
cialty: Financial and Operating Analyses, Cost 
of Service Tests and Comparisons in Interstate 
and Intrastate Rate Litigation. 
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WHEN YOU WANT 


RATE COMPILATIONS OR COMPARISONS, 
COPIES OF TARIFFS, COMPLAINTS, ORDERS, ETC., 
TRANSCRIPTS OR VERBATIM REPORTS OF 
HEARINGS, ARGUMENTS OR ORDERS, 

OR ANY OTHER SPECIAL SERVICE 


WASHINGTON 


THE TRAFFIC SERVICE BUREAU 








30 SO. MARKET ST., CHICAGO 
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Sell The OIL TRADE 


Some 1,100 Independent Oil Jobbers and 
Refiners and nearly 10,000 Oil Producers in 
this country are Constantly in the market for 





Steel Tanks Tank Cars 
Pipe Boilers 
Hose Steam and 
Hose Couplings Gas Engines 
Belting Chemicals 


You can reach this big and growing market 
ONLY through 


The National Petroleum News 


Representing Independent Oil Menj 
Rose Building Cleveland, Ohio 


Employ it as YOUR Salesman. Write Us. 











ational Traffic College 
pt.A. 1058. La Salle St. Chicago 


TRAFFIC MEN 


) RAILROAD 
| BUSINESS MEN 
CLERICAL MEN 





We offer A Specialized Course of Instruction 
by correspondence in 


Freight Traffic Work 





in all its various departments, including 


Collection of Claims Routing 
Quotation of Rates Solicitation 
Division of Rates Rate Adjustmen 


Classification of Freight 
Compilation of Tariffs 
Duties of Traffic Men 


We can show you how you can qualify for positions or for promotion 
in the Traffic departments of 
RAILROAD AND COMMERCIAL BUSINESS 


if you will write to us for our booklet 


‘*Opportunity via The Traffic Route’’ 


(No charge for this and full information therein.) 


WE SUGGEST TO THE BUSINESS 
MAN that you call this subject to the attention of 
some the brigh’ 


ight young men in your employ. 


can do you and himself a service that may later 
prove very valuable by preparation of this nature. 


Our Employment Bureau is at the service 
of our graduates and employers, without 
cost. en in need of expert Traffic 
Men write us your requirements. 








The Michigan Manufacturer 


and Financial Record 
REACHES 


The Manufacturers of Michigan 
The Supply Men of Michigan 


The Bankers of Michigan 
The Investors of Michigan 


The Public Service Operators of Michigan 


and prints more condensed news relative to the above interests than any other 


Michigan publication. 


SUBSCRIBE TO-DAY — $3.00 Per Year! 


It is a sober,’ conservative Weekly, advertisements in which are given credit on account of the 


company in which they are found. 


Michigan Manufacturer and Financial Record 
Detroit, Michigan 


242 Griswold St. : 
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THE TROUBLES OF THE RAILWAYS. 

In view of the platform plank recently pro- 
posed by the Railway Business Association, of which 
the gist is a call for better transportation facili- 
ties, it is pertinent.to call attention to an editorial 
which appeared a month ago in the New York 
Times. Taking as a text a fragment of the ad- 
dress of Chairman Prouty before ‘the Traffic Club 
of Pittsburgh, in which reference was made to 
the demands of labor upon the railways, the ar- 
ticle proceeds: “In 1911 they operated 2,000 miles 
more of road, with 31,000 less employes than in 
1910. Evidently they were doing their best to 
make up by efficiency their limitations in the opera- 
tion of their own property. But the fewer em- 
ployes received $42,000,000 more wages, and the 
net returns showed an almost equal decrease, as 
compared with the usual increase of fifty millions 
or thereabout. Sooner or later there will 


come again the times when there will be an over- 
whelming demand on the railways for transporta- 
tion, not at lower rates, but at any rates. 

“Consider a little more at large what the 
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troubles of the railways are. The ownership is 
private, but the management is public, and without 
financial responsibility for results. The number of 
employes and the length of the working day are 
fixed by law. The number of men to a crew is not 
left to the discretion of the nominal management. 
The standard of equipment, the erection of signals, 
the removal of grade crossings, the provision of 
safety appliances and countless other things which 
cost money, are directed by legal process. The 
only thing not controlled is the- maintenance of 
credit, and with that problem the roads are wres- 
tling. No private business could be sustained under 
such conditions, but railways are public utilities, 
and that theoretically alters everything. Does it 
alter anything practically? Is there any form of 
statute known to man which will alter a balance 
sheet permanently ?” 

Presumably, it is some such line of thought as 
this which has led up to the promulgation of the 
plank mentioned on the part of a body of manu- 
facturers whose prosperity is indissolubly linked 
with that of the railways. It is worth while to re- 
peat the question: “Is there any form of statute 
known to man which will alter a balance sheet 
permanently ?” 


RAW MATERIAL VS. FINISHED PRODUCT. 


In the establishment of a system of rates it is 
probably generally conceded that a higher value of 
the commodity may form a reasonable basis for a 
higher rate for transportation. This is nearly al- 
ways admitted as a general proposition, but is not 
always accepted as to the article with which the 
shipper individually is concerned. It appears, also, 
that he does not always take into consideration why 
the carrier should charge more for hauling the more 
valuable commodity, when the apparent cost of the 
service is the same as for hauling a commodity 
which takes a lower rate. 

An instance in point is found in connection 
with the report of a hearing which was recently 
held in Chicago, in which complainant claimed 
reparation because he had been charged 95 cents 
on a shipment of wrought iron conduit pipe from 
Chicago to Salt Lake City when the rate on wrought 
iron pipe, plain, between the same points was 60 
cents. Superficially, and to the man who considers 
the structure of railway rates only from the point 
of view of what it costs him to ship the product 
of his factory, it looks as if it was worth no more 
to haul a carload of wrought iron pipe having a 
coating of enamel for insulating purposes than to 
haul the same load of wrought iron without the 
enamel coating. The witness whose testimony was 
relied upon to prove the case was evidently honest 
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in his belief that this was the proper view to take 
of the matter, if, indeed, he had not confined his 
concern wholly to the manufacturing processes to 
the exclusion of traffic problems, as his position 
would warrant him in doing. 


sut it developed in this instance, which, of 
course, is used only as an illustration of a principle 
of rather general application, that the raw material, 
the wrought iron pipe in the state in which it is 
shipped by the pipe manufacturer, passes through 
from ten to twelve distinct operations in the course 
of converting it into wrought iron pipe conduit, en- 
ameled. Each one of these steps is essential to the 
perfection of the enameling process, and to the as- 
surance that the insulation, inside and out, is such 
that when electric wires are carried therein there 
shall be no danger of short-circuiting by reason of 
contact between the wires and the bare pipe. In this 
the underwriters are concerned, and it is understood 
that a label certifying inspection under such 
authority is affixed to each piece of pipe so treated. 
Obviously, such a course of treatment adds 
to the value of the product intrinsically, and, there- 
fore, justifies the carrier in establishing its rates 
upon a higher basis. Disregarding the necessity 
for a greater degree of care in the handling, which, 
however, would seem to be enjoined if the under- 
writers’ label is to mean anything, it is clear that 
in case of a wreck a larger measure of injury would 
be done to the enameling than to the foundation to 
which it adheres—the iron pipe. Moreover, since 
it was offered in evidence that processes of enamel- 
ing used by other manufacturers of an article for 
he same purpose raised the price list- value from 
$22 per thousand feet for wrought iron pipe to 
12.50 per hundred feet, or to over 5% times its 
original value, for enameled wrought iron conduit, it 
is presumable that any claim for loss or damage 
to a shipment of this character would be based 
on the latter valuation. 
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Very many claims for reparation are based 
upon grounds such that if the actual basis on which 
rates are made were understood, their number 
would be materially diminished. This is not to 
say that reparation claims are generally groundless. 
Probably success in getting justice or in “getting 
by” is about evenly distributed between the two 
parties necessary to a contest. Probably, also, there 
could be no better way devised of hastening the 
day of substantial justice in intentions as well 
as in the results in the relations of-one party to 
the other than the means of education which is 
developed in all sections of the country by these 
semi-informal proceedings before the Commission 
or its representatives. 
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LEADERS IN TRAFFIC 


With the view of assisting traffic officials In becomin 
better acquainted with each other, it is the intention o 
THE TRAFFIC WORLD to publish from time to time 
portraits and brief biographical sketches of prominent 
traffic men—traffic managers of industrial concerns, rail- 
way officials, commerce attorneys and officers of trans- 
portation organizations. Since, also, many of those hold- 
ing. the most respOnsible positions in this field have by 
their own efforts and ability risen from very humble 
beginnings, the result as shown in the sketches should 
serve as encouragement for many who are only just now 
entering upon the edges of the field. 





GEORGE D. DIXON. 

George Dallas Dixon was born in Philadelphia on 
March 28, 1857. His first business experience was obtained 
in the service of the Pennsylvania Warehousing and Safe 
Deposit Co., with whom he remained for three years, re- 











GEORGE DALLAS DIXON, 
Vice-President in Charge of Traffic, Pennsylvania. 


signing on account of ill health. After a few year’s resi 
Mr. Dixon accepted a position in the general freight de 
partment of the Pennsylvania Railroad Co., starting in the 
claim department, from which he was transferred to the 
rate department, filling different positions there until he 
finally became chief rate clerk. He occupied this position 
until called upon to take the division freight agency in 
Baltimore, on Dec. 1, 1894. In May, 1899, Mr. Dixon was 
appointed assistant general freight agent of the Pennsy! 
vania Railroad, Philadelphia, Wilmington and Baltimore 
Railroad, Northern Central Railway, and West Jersey and 
Seashore Railway companies, and on June 1, 1903, by a 
change in the organizations of the above companies, he was 
appointed freight traffic manager. A few weeks since he 
was made vice-president in charge of traffic, as noted in 
THE TRAFFIC WORLD of May 11. 
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‘APPEAL IN BEHALF OF COURT 

An appeal has gone out from 
Washington this week to all the 
shippers of the country, in the form 
of personal letters, to rally, first, for 
the preservation of the Commerce 
Court, and, second, for the enact- 
ment of legislation that will give 
that tribunal the jurisdiction to re- 
view any matter upon which the In- 
terstate Commerce Commission has 
denied the relief sought by the 
shipper. 

Attorneys interested in the Cincinnati shippers and 
receivers and other cases brought by shippers and 
reversed in the Supreme Court because that court is of 
the opinion that Congress gave the new court no “new 
or strange powers,” initiated the appeal. 

When Congress enacted the Act to regulate com- 
merce, the central thought doubtless was that the Com- 
mission would see to it that justice was done the shipper. 
Generally the complainant before the Commission is 
supposed to have received all to which he was entitled. 

When the cases in which the Commerce Court was 
reversed were brought into the Commerce Court the 
point was made that the relief sought by the petitioners 
could only be granted by the Commission. Attorneys 
for the complaining shippers asked what appeared to be 
the pertinent question, where, if the Commission made 
what seemed an obvious error of law, could the aggrieved 
shipper go for relief if the Commission refused to, reopen 
the matter? No answer has ever been made to that 
question that satisfied those who contended that the 
Commerce Court should be a tribunal that worked both 
ways. 

The Commerce Court, by straining the words of the 
statute giving it authority to set aside or annul orders 
of the Commission, decided that a dismissal is an order 
of the Commission, and that therefore the court had 
jurisdiction. But the Supreme Court construed the 
statute to mean only an order directing a carrier to do 
or to refrain from doing a specified thing. 

There is no question about the power of Congress 
to confer the jurisdiction the Supreme Court has de- 
cided it has not given the Commerce Court. It is not 
necessary, in considering the subject, to enter into any 
examination of that article of the Constitution which 
says the judicial power “shall be vested in a supreme 
court and shall extend to such inferior courts” as Con- 
gress may from time to time ordain, quoting the words 
from memory. 

That question has been debated in Congress time 
and again. While the words seem to indicate that the 
inferior courts have all the power, within the scope of 
their jurisdiction, that is vested in the Supreme Court, 
the weight of the precedents seemed to be against such 
a contention. The last discussion took place at the time 
the anti-injunction agitation was at its height a few 
years ago. Everybody, at that time, seemed to take it 
for grauted, even if the Constitution does not vest full 
judicial power in the inferior courts, that Congress could 
say whether the courts ordained by it should have the 
power to issue the great equity writ whenever they 
thought it necessary to prevent irreparable damage. 


That being the case, it follows that the effort to 
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equip the Commerce Court with power to inquire as to 
whether the Commission has exercised the lawful author- 
ity imposed upon it by the act, is not foolish. The 
answer that the Commission is more disposed to give 
complaining shippers the benefit of the doubt in every 
instance is no answer at all. If there is a single. in- 
stance in which it has failed in its duty to see that 
rates are just and reasonable, non-preferential and non- 
discriminatory, there is a reason for giving the court 
the jurisdiction to inquire and to require the Commission 
to proceed in accordance with what the court conceives 
to be the law in the matter. 

The fact that the Commission is not bound by the 

rules that require a court to regard as closed all ques- 
tions that were raised and decided in other cases is a 
partial answer to the appeal that is being made to the 
shippers in behalf of enlarging the jurisdiction of the 
Commerce Court. But the fact that the Commission 
has found it necessary, at times, to reverse itself is an 
argument for extending the jurisdiction. Reversal by 
the Commission indicates that that body is of the opin- 
ion that it made an error. 
. f? the Commerce Court had jurisdiction to consider 
appeals by disappointed shippers, errors which the Com- 
mission itself corrects might thereby the sooner. be 
rectified. It is no answer to say that if the court were 
given jurisdiction delay would result in enforcing the 
orders of that body, because delays can and are now 
procured in behalf of the carriers. 

The old argument that what is sauce for the goose 
is also sauce for the gander can well be made in this 
connection. Of course, the great danger is that of mak- 
ing the court a superior regulating body. But if that is 
a real and not an imaginary danger, is not the Supreme 
Court there to see that it is not allowed to grow up and 
destroy the beneficent scheme embodied in the act 
creating the Commission and putting into federal law the 
rules of the common law intended to give every shipper 
just and reasonable rates and treatment the equal to 
that which the carrier gives to his rival in business? 

The suggestion that appeals in commerce cases 
should be from the Commission to the Supreme Court is 
absolutely without merit. That tribunal has enough 
work now without saddling upon it the task of deciding 
whether there should or should not be a preliminary in- 
junction to prevent irreparable damage. If the court 
had nothing to do the suggestion might be entertained. 
There was a time when it had so little to do that its 
members went out on circuit and sat with the district 
and circuit judges. 

Vulgarly speaking, they were drumming up business 
for themselves, because in those days the people of 
each state thought a hundred times as much of their 
state government as they did of the government at far- 
away Washington. A. E. H. 


CANNOT REFUND PREPAID CHARGES. 


Upon inquiry as to whether an*express company can 
lawfully refund to shippers of liquor charges upon ship- 
ments consigned to territory in which delivery cannot 
be made because of the local law at point of destina- 
tion, Held, The express company cannot refund its pre- 
paid charges on such shipments because of the failure 
to make delivery; the service having been performed, 
the company is entitled to compensation. 
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DECISIONS OF COMMISSION 


Interstate Commerce Commission Hands Down 
Rulings on Contested Cases 


—_——_ 


Boston Export and Import Rates 


OPINION NO. 1916 
NO. 3993. (24 I. C. C. REP., P. 55.) CHAMBER OF 
COMMERCE OF THE STATE OF NEW YORK ET 
AL. VS. NEW YORK CENTRAL & HUDSON RIVER 
RAILROAD CO, ET AL. 
Submitted April 10, 1912. Decided June 4, 1912. 


1. Differentials under New York on all-rail amd lake-and-rail ex- 
port shipments from differential territory to Baltimore 
should not exceed 3 cents per 100 pounds, and to Phila- 
delphia should not exceed’2 cents per 100 pounds, on the 
classes and on commodities other than grain. On all-rail 
and lake-and-rail export shipments of grain the differen- 
tials under New York should not exceed 1% cents per 
100 pounds to Baltimore, and 1 cent per 100 pounds to 
Philadelphia. 

. As to all this traffic the export rates to Boston should not be 
lower than to New York. 

3. The differentials under New York from Buffalo, N. Y., Erie, 
Pa., and West Fairport, O., to Baltimore and Philadelphia, 
on ex-lake grain from differential territory for export, 

should not exceed two-tenths of 1 cent per bushel on 
barley and oats, and three-tenths of 1 cent per bushel on 
wheat, corn and rye. 

4. Differentials under New York on import traffic, all-rail and 
lake-and-rail, from Philadelphia and Baltimore to differ- 
ential territory should be no greater than those which 
existed in the latter part of 1908. 

. Import rates from Boston should not be lower than from 
New York. 


bo 
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Benjamin L. Fairchild for complainants. 

Clyde Brown for New York Central & Hudson River 
Railroad Co. 

George Stuart Patterson for Pennsylvania Railroad Co. 

W. Irvine Cross for Baltimore & Ohio Railroad Co. 

Charles S. Hamlin for Boston & Maine Railroad. 

Thomas Carmody and Henry Selden Bacon for state 
of New York. 

John T. O’Brien and Archibald R. Watson for city 
of New York. 

William M. Coates for Philadelphia trade bodies. 

Frank L. Neall for the city of Philadelphia. 

Harry E. Belles for United Business Men’s Associa- 
tion of Philadelphia. 

Philip Godley and E. J. Lavino for Philadelphia Board 
of Trade. 

James Collins Jones for Philadelphia Board of Trade, 
Philadelphia Chamber of Commerce, Commercial Ex- 
change of Philadelphia and Philadelphia Maritime Ex- 
change. 

James L. King for Commercial Exchange of Phila- 
delphia. 

P. D. Todd and P. F. Young for Philadelphia Mari- 
time Exchange. 

N. B. Kelly for Philadelphia Chamber of Commerce. 

Robert Ramsay for commercial bodies of Baltimore. 

George Arthur Brown and John B. Daish for Balti- 
more Chamber of Commerce and Board of Trade of the 
city of Baltimore. 

Ottmar Marcus for Old Town Merchants’ & Manu- 
facturers’ Association of Baltimore. 

Andrew C. Trippe and James McC. Trippe for Mer- 
chants’ & Manufacturers’ Association of Baltimore. 

S. S. Field for mayor and city council of Baltimore. 

Edgar Allen Poe for state of Maryland. 

Herbert Sheridan for Baltimore Chamber of Com- 
merce. 


Vol. IX, No. 25 


Charles S. Hamlin and D. O. Ives for Boston Cham- 
ber of Commerce. 

James M. Swift for commonwealth of Massachusetts. 

H. C. Barlow for Chicago Association of Commerce. 

John C, Howard for S. E. Comstock & Co. 


Report of the Commission. 


CLARK, Commissioner: 

Complainants are associations of merchants located 
in the city of New York, organized for the purpose of 
fostering and furthering the interests of their respective 
lines of business and the commercial interests of the 
state and city of New York. 

The complaint alleges that defendants maintain rates, 
charges, differentials, rules and regulations to and from 
the city and port of New York, which are unjust and 
unreasonable in themselves, and relatively so as com- 
pared with competitive ports, more particularly Phila- 
delphia, Baltimore, Newport News, Norfolk and Boston. 
As presented on hearing, brief and argument, the issue 
is the inland charges on import and export traffic hav- 
ing destination or origin in so-called “differential ter- 
ritory.” That territory is bounded on the north by 
the Great Lakes and a line drawn west from Chicago, IIL., 
to Dubuque, Ia.; on the east by a line drawn from 
Pittsburgh, Pa., to Buffalo, N. Y.; on the south by the 
Ohio River, and on the west by the Mississippi River. 


Complainants allege that higher rates to and from 
New York on this traffic than are contemporaneously 
charged to and from Boston, Philadelphia and Baltimore 
are unjustly discriminatory against New York and un- 
duly preferential to Boston, Philadelphia and Baltimore. 

Norfolk and Newport News, Va., were named in the 
complaint, but practically no attention was paid to them 
in the trial. 

The Maritime Association of the port of New York, 
the city of New York, by its corporation counsel, and 
the state of New York, by its attorney-general, inter- 
vened in support of the complaint. 


The Boston Chamber of Commerce, the directors of 
the port of Boston and the commonwealth of Massachu- 
setts, through its attorney-general, intervened asking 
affirmative relief, and that the rates to and from Boston 
be made no higher than to and from Baltimore. 

The Baltimore Chamber of Commerce, the Board of 
Trade of the city of Baltimore, the mayor and city 
council of Baltimore, through the city solicitor, the state 
of Maryland, by its attorney-general, the Philadelphia 
Board of Trade, the Philadelphia Chamber of Commerce, 
the Commertial Exchange of Philadelphia, the Phila- 
delphia Maritime Exchange and the city of Philadelphia, 
by its mayor, intervened in opposition to the complaint 
and in favor of maintenance of the former relative ad- 
justment. 


The burden of the defense has been borne by the 
Pennsylvania Railroad and its allied lines and by the 
Baltimore & Ohio Railroad, these defendants asserting 
the propriety and the right of maintaining lower rates 
to and from Philadelphia and Baltimore than to and 
from New York. The Erie Railroad, with a through 
line from Chicago to New York, filed no answer to the 
complaint. The other New York roads filed general 
denials. The Boston & Maine and the Boston & Albany 
railroads joined with Boston in asserting the interests 
of the port of Boston and their right as carriers to 
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make such rates to and from Boston as the interests 
of that port and the carriers serving it demand. 

The Baltimore & Ohio and the Pennsylvania base 
their defense principally upon the fact that the rail haul 
to or from Baltimore or Philadelphia is shorter than to 
or from New York, and that therefore lower rates to 
and from .Philadelphia or Baltimore than to and from 
New York are fully justified. 

The issue is a long-standing controversy which origi- 
nated in and has been kept alive by the competition of 
railroads serving the several ports and by the commercial 
interests at those ports. It is conceded by one of the 
principal witnesses for defendants that the so-called dif- 
ferential port adjustment is more or less arbitrary in 
its nature and is the result of compromise and arbitra- 
tion resorted to to settle or avert rate wars. 

The rates in question are (a) via all rail; (b) via 
lake and rail, and (c) ex-lake—that is, from the lake 
ports to the Atlantic ports. All rates stated herein, un- 
less otherwise specified, are in cents per 100 pounds. 
Our docket No. 3780, In the Matter of Import Rates, 
was heard and decided in connection with the instant 
case. 

The history of the all-rail differentials on export 
traffic was recited in In the Matter of Differential Freight 
Rates to and from North Atlantic Ports, 11 I. C. C., 13, 
and need not be restated here. It is a matter of com- 
mon knowledge that since that report was written the 
Baltimore & Ohio, if not the Pennsylvania, also, has 
acquired new lines which substantially strengthen its 
commanding and strategic position in the middle West. 

The present eastbound all-rail class rates, taking Chi- 
cago as a representative point, are as follows: 


Classes 


on.o% 460 eb ies skew bee ew ocd ween 2 3 4 5 6 
To New York, domestic and export........ 75 65 650 35 30 26 
To Philadelphia, domestic and export....... 73 63 48 33 28 23 
To Baltimore, domestic and export........ 72 62 47 32 27 22 
Ee as IO inv 0 S69 60 aes Ben. 6 6as team 82 71 55 39 33 27 
ye TE eee La a 7 65 50 35 30 25 


The present eastbound lake-and-rail class rates, tak- 
ing Chicago as a representative point, are as follows: 


I 3 5 Sond. aha a od wie ace o's Wea ea es BPs 1 2 3 4 5 6 
To New York, domestic and export........ 63 52 43 30 26 21 
To Philadelphia, domestic and export...... 61 53 41 28 24 19 
To Baltimore, domestic and export........ 60 63 40 37 #33 i8 
"ee eas, CURES sb is 0 bd vec oa du oben sowie 70 61 48 34 29 23 
+ MURNNC a nc bs > cb eto tks wanders oes 63 65 43 30 26 21 


The present ex-lake rates on grain to the ports, 
export and domestic, are as follows, in cents per bushel: 
From Buffalo, N. Y., to— 


New York— 
Bar- 
Wheat. Corn. Rye. ley. Oats. 
0, Pe Peyese eee er ee 5% 34 54 4% 3.7 
ee TCE ee 6% 5% 6 514 4 
Philadelphia and Baltimore— 
PE «bees podedicd satyeuns's 5.2 4.45 4.95 4.55 3% 
PE SAPP rr 6% 5% 6 54 3% 
Boston— 
PE "> be cewbovetedaneeees 51% 4% 54 4% 3.7 
PR ert ree 8 7% 7% 6% 414 


From Erie to— 
New York— 


REE cia ie cs di S66 a ses 5% 4% 54 434 3.7 
EN EE Re Or re ee 6% 54 6 54 4 
Philadelphia— 
BODE 5 vk oRebecdSecespesd aes 5.2 4.45 4.95 4.55 3% 
DESEO ccecdisrcvcecavecess 6% 5% 6 5% 3% 
Baltimore— 
RRR eee 5.2 4.45 4.95 4.55 314 
IES ree 6 4% 5% 4% 3 
From West Fairport to— 
Baltimore— 
SE SSC ci ven beceveact sects 5.20 4.45 4.95 4.55 3% 
eo es ee 6 4% 5% 4% 316 
Philadelphia— 
Export and domestic........ 6% 5% 6 5% 3% 


The westbound all-rail class rates to Chicago from 
the several ports are as follows: . 
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ES ae eet eee Ore eee } -e.°2 £ ee 
New York, domestic and import............ 75 66 50 35 30.25 
REE. AIOE... pia Sn ccccccucvwsvect 69 59 48 33 28 23 
er 67 67 4% 32 27 322 
Baltimore, domestic and import............ 67 57 47 2 27 22 
I EEE SC ns ciguwcive lee biccbé eed 7% 65 60 36 3 25 
SN I ith ibn wes ahe-g 64 e nina einslkh 67 57 47 32 27 22 


The westbound lake-and-rail class rates to Chicago 
from the several ports are as follows: 


CL dct A etnies is aewe.ebe knseyeee.s 1 2 $8 4 5 
New York, domestic and import............ 62 54 41 30 25 21 
Philadelphia, domestic and import..........56 48 39 28 23 19 
Baltimore, domestic and import...........54 46 38 27 22 18 
FOONON, | TEPER. 5 Sess dees See keseccueeseess 62 54 41 30 25 21 
SI SON s 6 baa edad gave tcdbadect creas 57 50 88 27 23 20 


The import rates from Boston, Philadelphia and Bal- 
timore are the same under a temporary arbitration de- 
cision, the final determination of which is announced 
in In the Matter of Import Rates, 24 I. C. C., 78. 

While little has been said as to Newport News and 
Norfolk, it is proper to say that they constitute in 
reality one port, served from the west principally by 
the Chesapeake & Ohio and Norfolk & Western railways. 
It does not here appear that they are included in the 
differential agreement; but it is the established policy 
of the roads serving those ports to maintain there the 
same rates that are contemporaneously maintained at 
Baltimore. It is also appropriate to say that the car- 
riers between the differential territory and the Gulf 
ports compete with the carriers to the Atlantic ports 
for import and export traffic, and it is their established 
policy to maintain rates to and from the Gulf ports 
which bear a definite relationship to the rates to and 
from the Atlantic ports and which take into considera- 
tion the more expensive ocean service to and from the 
Gulf ports. 

The import and export traffic through the port of 
Montreal has increased largely in recent years, more 
especially with regard to the export of grain and grain 
products. 

The ex-lake differentials are of prime importance in 
the movement of grain which is concentrated at the 
ports on Lake Superior and Lake Michigan and carried 
thence by water to Buffalo, Erie, Fairport and other 
eastern lake ports, from whence it moves to the Atlantic 
ports by rail on rates that are wholly independent of 
the lake charges. 

About 1891 the railroads began to compete with the 
Erie Canal for this traffic, and in 1893 the question of 
differentials on ex-lake shipments arose. Certain of the 
New York lines entered into a joint agreement to make 
certain rates on this traffic regardless of canal com- 
petition, and a separate agreement was made which ac- 
corded differentials of one-half cent and three-quarters 
of a cent per bushel to Philadelphia and Baltimore, re- 
spectively, on shipments from Buffalo. In 1894 these 
differentials were reduced to one-half cent per bushel 
to both Philadelphia and Baltimore. In 1895 the rail- 
road agreements were overthrown and the railroads en- 
tered into spirited competition with the canal. From 
time to time rate wars occurred which were temporarily 
composed by agreement and arbitrations. Every effort 
made to maintain equal ex-lake rates to the several At- 
lantic ports failed. 

In the North Atlantic Ports case, supra, the Com- 
mission found that Philadelphia and. Baltimore should 
be accorded a differential of three-tenths of a cent per 
bushel on ex-lake grain, which opinion was shortly there- 
after modified by making the differential on ex-lake oats 
and barley one-sixth of a cent per bushel. 
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Complainants allege violation of section 1 of the 
act in that the rates to and from New York are unjust 
and unreasonable. They say that the lower grades on 
the New York Central Lines make the transportation 
cheaper than to Philadelphia or Baltimore via the lines 
which cross the Alleghenies, and from this they argue 
that the rates to and from New York are unreasonable 
per se. This is answered by defendants in a general 
way by saying that any difference in cost of transporta- 
tion due to the grades is fully or more than offset by 
the difference in cost of fuel which lies in abundance 
along their rights-of-way. No evidence has been pre- 
sented which in any wise lays a foundation for a finding 
that any particular rate is unreasonable per se. 


Violation of section 2 of the act is alleged in that 
that section prohibits charging one person more or less 
than another person for the transportation of a like 
kind of traffic under substantially similar circumstances 
and conditions. We shall later consider whether or not 
the transportation is under substantially similar cir- 
cumstances and conditions. 

Violation of section 3 of the act is alleged in that 
the differential adjustment gives an undue preference to 
Boston, Philadelphia and Baltimore and subjects New 
York to unreasonable prejudice or disadvantage. This 
will be referred to later. 

Violation of section 4 of the act is alleged, but as 
has been seen, the rates at issue are those applicable 
on export and import traffic, and, while the record is 
not clear and specific on that point, it is not_our under- 
standing that this traffic is hauled to or from Baltimore 
or Philadelphia via any line as to which New York is 
directly intermediate. Some of it may move through 
New York to or from Boston, but the amount so hauled 
must be small. 


The rates to and from differential territory are 
established in zones substantially on distance. It fre- 
quently occurs that a circuitous route hauls traffic 
through a zone which takes higher rates than that in 
which the point of origin or destination is located. This, 
however, applies to shipments to and from New York 
as well as to and from the other ports. This situation 
is protected by applications for relief from the provisions 
of the fourth section and is_not here passed upon. 

Complainants contend that in exercising the power 
vested in the Commission to prescribe just and reason- 
able and non-discriminatory rates it must be controlled 
by the constitutional provision that in the regulation 
of commerce no preference shall be given to the ports 
of one state over those of another. They argue that 
New York has numerous advantages of location, harbor 
facilities, steamship sailings, market, etc., the benefit of 
which is in some degree taken from it by the differ- 
ential rates, and that the maintenance of lower -rates 
to the other ports is unlawful under the Act to regulate 
commerce and in violation of the constitution of the 
United States. 


If one railroad may not make lower rates to a given 
port than another railroad makes -to another port in 
another state without violating the constitution of the 
United States, it would seem necessarily to follow that 
railroad rates must be the same from a given point to 
every port in every state, regardless of distance, ex- 
tent and termini of carriers’ lines, cost or value of the 
service, and of the discriminations which would be 
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thereby created. One city or state prescribes certain 
harbor dues and charges, while another city or state 
elects to furnish harbor facilities free. All such con- 
siderations determine in some measure the attractiveness 
of the port to shipping, and yet so far as we know it 
has never been held that the exercise of those rights 
by municipalities or states is unconstitutional. 

Complainants aver that any excess in the rates on 
export and import traffic to and from the differential 
territory over that charged from and to Baltimore, Phil- 
adelphia or Boston is imposed for the purpose of di- 
verting traffic from New York to these other ports; or, 
in other words, for the purpose of making a fair division 
of the’ traffic as between the railroads and the ports 
and constitutes an unlawful additional charge for the 
sole purpose of discriminating against New York. The 
record in the North Atlantic Ports case, supra, is stipu- 
lated into this record, and it there appears that former 
officers of some of the New York roads testified that 
they would be glad to transport this traffic to and from 
New York at as low rates as were contemporaneously 
applied to and from Baltimore if they could do so. 
This meant that they would be glad to put New York 
on a parity with Baltimore if the roads serving Balti- 
more would maintain as high rates to Baltimore as 
were thus established at New York. The New York 
commercial interests contend that the New York rates 
should be reduced to the Baltimore basis and that the 
New York roads are willing and anxious to so reduce 
them. The testimony above referred to was given sev- 
eral years ago. No present responsible officers of the 
New York roads so testify, and, in the light of present- 
day conditions, as shown in In re Investigation of Ad- 
vances in Rates, 20 I. C. C., 243, we cannot say that 
we have here any clear expression of such desire. 


As has been seen, the differentials are the result of 
compromise, arbitration and agreement, resorted to as 
the only means so far found of averting rate wars. The 
railroads serving Boston have insisted at all times that 
the export and import rates to and from Boston should 
not exceed those to and from New York. The railroads 
serving Philadelphia and Baltimore have always insisted 
that the rates on this traffic from and to those ports 
should be lower than those contemporaneously main- 
tained from and to New York. 


The roads serving Baltimore and Philadelphia, as 
well as the commercial interests of those cities, aver 
that the differentials might lawfully and reasonably be, 
and, in fact, ought to be, wider than they are, and that 
to maintain them at as low figures as now obtain has 
the effect of giving New York an advantage to which 
it is not entitled on any ground except the adoption 
of this means of averting rate wars. 


The Baltimore & Ohio Railroad denies that it should 
or may be required to sacrifice its legitimate revenues 
by furnishing a service to and from New York at the 
same rates it receives for its service te and from Balti- 
more. It shows that its lighterage and other terminal 
services in New York cost it substantially more than 
the present allowance it receives for that service out 
of the joint rates. On this account it shows a deficit 
for the years 1909-10-11 of more than $1,250,000. 

This defendant suggests that before the railroads 
were subject to regulation the control of a large volume 
of traffic was a potent influence in securing low rates 
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from railroads, that New York being the largest and 
strongest port, served by strong railroad lines, this 
wholesale principle worked steadily in New York’s favor, 
and the rates to and from New York became more 
and more favorable as compared with other and less 
influential ports, which gave New York an advantage 
which it still holds; that, recognizing the long-estab- 
lished status and the business interests that had ad- 
justed themselves thereto, the differentials were sub- 
stituted for the differences in rates that might other- 
wise have been established, as some recognition of the 
substantial rights of the other ports. It replies to New 
York’s allegations that the differentials penalized New 
York for her advantages by saying that the arbitrary 
differentials are merely substitutes for the more sub- 
stantial and logical differences in favor of Philadelphia 
and Baltimore which would naturally exist, and that 
they are established, not for the purpose of diverting 
traffic from New York, but as a limitation upon the 
arrangement which New York had secured for diverting 
traffic from Baltimore and Philadelphia, and in an effort 
to prevent New York from acquiring all. 


The Boston interests assert that the Boston ,rail- 
roads are entitled by law and that it is their duty to 
meet the lowest export and import rates offered via 
any of the ports here considered, and in this position 
the Boston & Main Railroad concurs. Boston asks, there- 
fore, an order or an expression of opinion from the 
Commission to the effect that the inland rates on import 
and export traffic from and to the ports of Boston, Phil- 
adelphia and Baltimore should be the same, and that 
they should be lower than like rates to and from New 
York to the extent of the present differentials at Balti- 
more. They state that it is conclusively shown that 
Boston cannot live commercially without equal inland 
export and import rates with Baltimore. They ask “the 
boon of free competition” in order that Boston may 
secure an equitable share of the export and import 
traffic. It is somewhat difficult to see how the fixing 
of arbitrary and artificial differentials can be tantamount 
to “the boon of free competition.” 


They call attention to the long list of natural and 
acquired advantages existing at the port of New York, 
and from it argue that if Boston is deprived of its ad- 
vantage of lower ocean and through rates it cannot 
compete on even terms with New York any more than 
can Philadelphia or Baltimore. The advantages referred 
to are, a natural port, unlimited capacity for future 
development, the Erie Canal, fast and frequent steam- 
ship service, option market, guarantee of quality of 
export flour, banking facilities, credit market, ocean 
rates, and numerous established commercial and trade 
connections with foreign countries. Not doubting that 
New York has all of these advantages, we inquire, Which 
of them has not come as a gift of Nature or as a result 
of judicious investment or commercial enterprise? And 
which, if any, of them may, as a matter of law, be 
taken from New York or nullified by arbitrary rail rate 
adjustments that are not founded in reasonableness 
measured by the recognized standards, and the absence 
of unjust discrimination? 


It _* urged that the cost of delivering export traffic 
to and taking import traffic from the steamships at 
New York, which is borne by the railroads, is materially 
greater than at Boston, and that therefore the rates to 
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and from Boston should be less than to and from New 
York. This suggestion seems to ignore the probable 
fact that the cost of the additional haul to and from 
Boston would perhaps offset and perhaps exceed the 
additional terminal cost at New York. 

It is said that Baltimore and Philadelphia have a 
tremendous advantage over Boston in the exportation 
of grain raised in the states nearby to Baltimore and 
Philadelphia. Is this an advantage of which Philadel- 
phia or Baltimore may lawfully or justly be deprived by 
rate adjustments? 


It is urged that the all-rail differentials applying at 
Baltimore and Philadelphia, which are greater than the 
ex-lake differentials, give Philadelphia and Baltimore a 
practical monopoly of the all-rail export grain as against 
Boston. It is to be noted, however, that substantially 
all of the all-rail export grain reaching Philadelphia and 
Baltimore is transported from points of origin or from 
primary markets over the Pennsylvania and Baltimore 
& Ohio systems, neither of which reaches Boston. 


Boston suggests that New York had little to say as 
to diversion of export traffic from New York to Boston 
“for the very good reason that the inland export rates 
are the same to the two ports,” and that on equal ex- 
port rates, inland and ocean, New York “is cutting the 
ground from under Boston.” It is difficult to see how 
any unjust discrimination against Boston ‘can be found 
in an adjustment which for a substantially longer rail 
haul gives it the same rates as New York, and it is 
equally difficult to see upon what basis we would find 
that Boston is entitled to lower inland rates on traffic 
to or from differential territory than is New York. 

It is said that under equal inland rates to New 
York and Boston any change in the relative movement 
of this traffic caused by change in the ocean rates 
simply manifests the need of the steamship lines which 
have lines common to both ports for the particular 
traffic at the respective ports. Manifestly this is so, and 
it ought to be so, and in a modified degree it is true 
where, differentials exist, for the ocean rates to and 
from the differential ports are fluctuated in order to 
accommodate the needs and wishes of the steamship 
lines. Each of the ports contends that its traffic is 
“diverted” to one or more of the other ports, but inas- 
much as no fixed proportion of the traffic has been as- 
signed to any port and as the records show that the 
percentage of traffic moving through the different ports 
varies from year to year and from period to period, it 
would seem more accurate to say that the rate adjust- 
ments are made for the purpose of attracting traffic to 
the several ports. 


In recent years certain steamship lines have —ar- 
ranged their sailings so that their vessels land at Boston 
or Philadelphia on the westward voyage and _ proceed 
thence to Baltimore to leave part of their cargo and to 
secure cargo for the eastward voyage. The exportations 
of grain from Baltimore have greatly increased in recent 
years. It may be that this is to some extent due to 
the differential rates, but to some extent it is because 
of attractive port facilities for the handling of that 
traffic; and in part it comes from the large quantities 
of nearby grain which could not under any reasonable 
rate adjustment find outlet through the other ports. 


Boston experiences some difficulty in geting steam- 
ers to come there with imports which it needs, because 
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the vessels are unable to there secure eastbound lading. 
But it cannot be that in law the duty devolves upon the 
railroads to so adjust their rates as to equalize those 
conditions, or that it is within the reasonable and proper 
exercise of the powers of this Commission to require 
such adjustments. . If certain imports would naturally 
move to Boston and certain exports would naturally 
move from Baltimore, why should the railroads or this 
Commission so adjust the rail rates as to equally divide 
that tonnage and insure equal steamship sailings to and 
from those ports? 


Of the imports through Boston only 22 per cent are 
for differential territory. A large portion of the export 
tonnage though New York moves to foreign ports to 
which steamship lines have direct sailings from New 
York and no sailings from the other ports. 


As we have seen, Baltimore and Philadelphia export 
large quantities of grain grown in territory tributary 
to those ports and the surplus of such crops or the 
attactiveness of the export market for them would neces- 
sarily affect that movement from year to year. It 
appears that dissatisfaction of exporters with the in- 
spection at a certain market may and does affect the 
exportations from that port. 


Looking at the geography of the principal railroads 
serving these several ports, we find that the New York 
Central Lines constitute a system which reaches many 
of the important commercial centers in the differential 
territory, with termini at New York, Boston, Chicago 
and St. Louis. Traffic moving to and from Boston’ via 
this system would not move through New York, but 
would go via Albany and the Boston & Albany line. 
The Boston & Maine Railroad has lines west and north 
from Boston and connects with the Canadian Pacific, 
which has its own line to Detroit; with the Grand Trunk, 
which has its own line to Chicago and other important 
centers in differential territory, and with the New York 
Central and other lines at or near Albany. The Lehigh 
Valley has a line from Buffalo to New York and reaches 
Philadelphia in cOnnection with the Philadelphia & Read- 
ing. The Delaware, Lackawanna & Western has a line 
from Buffalo to New York and has connections with 
the Pennsylvania Railroad to Philadelphia and to Balti- 
more. The Erie Railroad has a line from Chicago and 
other important centers in differential territory to Buf- 
falo and to New York. The Pennsylvania Railroad, with 
its allied lines, has main lines from Chicago, St. Louis 
and many other important points in differential territory 
to Baltimore, Philadelphia and New York. Its line 
from the West to New York passes through Philadelphia. 
It has lines to Buffalo, Erie and Cleveland, on Lake 
Brie, and traffic moved by it between those ports and 
New York goes via Philadelphia. The Baltimore and 
Ohio system has lines from Chicago, St. Louis and many 
other important places in differential territory through 
Baltimore to Philadelphia. By arrangement with the 
Philadelphia & Reading and the Central of New Jersey 
its through route is extended from Philadelphia to New 
York, at which point the Baltimore & Ohio has and 
operates its own terminal facilities. This system reaches 
Toledo, Sandusky, Lorain, Cleveland and Fairport, on 
Lake Erie. 


Every railroad desires to get the longest possible 
haul on the traffic which it transports, and therefore 
the Boston & ‘Maine, the Grand Trunk and the Canadian 
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Pacific naturally prefer to see the traffic move through 
Boston. The New York Central, the Lackawanna, the 
Lehigh Valley and the Erie prefer to see it move through 
New York. Philadelphia is the home city of the Penn- 
sylvania system, and it is to its interests to have the 
traffic move through Philadelphia. Baltimore is the home 
city of the Baltimore & Ohio system, and it is to its 
interests to see the traffic move through Baltimore. 
The haul via the Pennsylvania system is substantially 
the same to Philadelphia and to Baltimore and is some 
90 miles greater to New York than to Philadelphia. 
The haul via the Baltimore & Ohio system is 90 miles 
farther to Philadelphia than to Baltimore and 186 miles 
farther to New York than to Baltimore. As _ stated, 
these systems assert their right to charge more for the 
longer haul and the extra service. In addition to this 
the Baltimore & Ohio shows that its earnings on a 
shipment to or from Baltimore are greater than on the 
same shipment to or from New York, due to the fact 
that on the New York business it must divide the earn- 
ings with its connections and must perform a substan- 
tially more expensive terminal service. 


_The traffic being that which moves to and from 
recognized competitive territory, all of the carriers that 
are in a position to do so join with their connections 
in moving such of it as they can secure to any and 
all of the ports under the so-called differential rates. 
The carriers whose lines reach the points of origin and 
destination of this traffic and all of their connections 
compete for it, and, in so far as the differential ad- 
justment is observed, distance is largely disregarded. 


As a matter of fact the differential adjustment is 
not adhered to. This is evidenced by the facts devel- 
oped in Federal Sugar Refining Co. vs. B. & O. R. R. Co., 
17 I. C. C., 40, and by the fact, incidentally brought out 
in this case and investigated from the records of the 
carriers by examiners of the Commission, that upon 
eight cargoes of agricultural implements exported through 
Baltimore between Jan. 1 and April 1, 1911, the deliver- 
ing line at Baltimore and its connections paid the agent 
of the shippers approximately $35,000 allowance “in 
lieu of lighterage and floatage,” when in fact no such 
service was performed as to any of the tonnage making 
up those cargoes. The allowance was made on the 
strength of a tariff of the terminal .line at Bamimwvre 
which applied only at Baltimore and the existence of 
which was not generally known. 


Complainants urge that the present proceeding dif- 
fers from previous proceedings affecting the same issues 
in that now the Commission has been invested with 
rate-making power and must determine the inherent rea- 
sonableness of the rates in question. 


A mass of statistics has been filed by the parties, 
each arguing from its statistics the conclusions which 
it thinks should be reached. Complainants say: “The 
statistics and the testimony relating to the movement 
of traffic are all immatédrial except as they may have 
a bearing upon the historical facts relating to the origin 
and purpose of the differentials.” Many of these statis- 
tical tables are of value only to that extent, for the 
reason that they are not confined to and do not assume 
to differentiate the traffic to which the differential im- 
port and export rates apply. There is a heavy move- 
ment of import and export traffic through the several 
ports which has destination or origin at the ports or 
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at points not situated in the differential territory. In 
making the differential agreement it was apparently con- 
ceded that the territory east of the Buffalo-Pittsburgh 
line was largely non-competitive, and that the import 
and export traffic having destination and origin therein 
would and should find its way to the natural or most 
convenient port. Numerous statistical tables measure 
the relationship of the ports and the effect of the rate 
adjustments upon the movement of traffic by showing 
the value of the imports or exports. Manifestly, such 
statistics, which include the value of precious stones, 
metal, bullion, and perhaps money, are of.no help in 
determining the question here presented. 

One exhibit shows that of the total movement of 
import traffic through the four ports, New York secured 
for the period 1909 to 1911, inclusive, 39.6 per cent, as 
compared with 31.1 per cent for the period 1906 to 1908, 
inclusive. The percentages of the other ports for the 
same periods, respectively, were: Philadelphia, 19.1, 20.4; 
Baltimore, 28.1, 34.4; Boston, 13.2, 14.1. The total in- 
crease in tonnage was 815,098 tons, of which New York 
secured 513,868 tons. 

Another exhibit shows that of the import traffic in 
tons to differential territory for 1911, New York secured 
58.4 per cent of that which moved under ciass rates 
and 28 per. cent of that which moved under commodity 
rates; Philadelphia secured 15.4 per cent under the 
classes and 24 per cent under the commodity rates; 
Baltimore, 18.1 per cent under the classes and 34% pes 
cent under the commodity rates, and Boston, 8.1 per 
cent under the classes and 16 per cent under the com- 
modity rates. 

On an exhibit it appears that of the exports of 
wheat, corn and oats, New York secured in 1899, 25 
per cent; in 1905, 25.8 per cent; in 1911, 24.4 per cent. 
Its highest percentage was 27.5 in 1907, and its lowest 
16.9 in 1910. During the same period Philadelphia had 
12.3 per cent in 1899; 8.6 per cent in 1905; 10.8 per cent 
in 1911. Its highest percentage was 15.7 in 1900, and 
its lowest 7.5 in 1903. Baltimore had 17.4 per cent in 
1899; 13 per cent in 1905; 14.6 per cent in 1911. Its 
highest percentage was 17.6 in 1901, and its lowest 8.6 
in 1909. Boston had 10.2 per cent in 1899; 10.5 per 
cent in 1905; 11.38 per cent in 1911. Its highest per- 
centage was 12.3 in 1901 and its lowest 7.5 in 1903. 

It is thus seen that while the percentages of the 
several ports have fluctuated widely from year to year 
the differences between 1899 and 1911 are not striking. 
Each of the ports has a slightly smaller percentage 
excepting Boston, which increased 1 per cent. 

During the same period the percentages of export 
flour secured by the several ports are stated to have 
been as follows: New York, in 1899, 28.4; in.1905, 36.4; 
in 1911, 36.4. Its highest percentage was 36.4, in 1905 
and again in 1911, and its lowest, 26.3, in 1901. Phila- 
delphia had 14.1 per cent in 1899, 16 per cent in 1905, 
10.7 per cent in 1911. Its highest percentage was 22.2, in 
1907, and its lowest, 10.7, in 1911. Baltimore had 20.8 
per cent in 1899, 15.2 per cent in 1905, 9.9 per cent in 
1911. Its highest percentage was 21.8, in 1903, and its 
lowest, 9.3, in 1910. Boston had 10.1 per cent in 1899, 
6.2 per cent in 1905, 6.2 per cent in 1911. Its highest 
percentage was 10.4, in 1900, and its lowest, 5.1, in 1903. 

On this traffic it appears that New York has made 
a substantial gain, while the other ports have lost, the 
greatest loss being experienced by Baltimore. 
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Another exhibit purporting to show the exports of 
flour through those ports for the years 1906 to 1911, in- 
clusive, shows that in 1906 New York had 42 per cent 
and in 1911, 60.4 per cent; that in 1906 Boston had 10 
per cent and in 1911, 6.4 per cent; that in 1906 Phila- 
delphia had 27 per cent and in 1911, 16.7 per cent; that 
Baltimore had 21 per cent in 1906 and 16.5 per cent in 
1911. 

The differences in the percentages shown in these 
exhibits emphasize the difficulty of basing any conclu- 
sion upon the statistics, even if they were controlling. 
It was suggested before the hearing was had that the 
contending parties get together and agree upon a uniform 
basis and method of preparing the statistics, but that 
suggestion was not acceptable, and each party has pre- 
pared its own from such sources and authorities and in 
such manner as it elected. 

Another exhibit shows that of the tonnage of export 
flour and grain products moving lake-and-rail for the 
years 1909 and 1910 New York secured 33 per cent, 
Boston 9 per cent, Philadelphia 28 per cent, and Balti- 
more 30 per cent. 

From this it would appear that this tonnage moved 
in quite equal volume to the ports of New York, Phila- 
delphia and Baltimore. Obviously it would require some 
unusual condition or some strong inducement to attract 
this business to Boston, especially in view of the fact 
that the main trunk lines reaching Baltimore and Phila- 
delphia and New York have their own boats on the 
lakes. 

Another exhibit shows the movement in bushels of 
export Canadian breadstuffs in bond for the period 1904- 
1909 and 1910-1911. In the first period Boston secured 
6,800,000 and in the second period 8,200,000; Philadelphia 
secured for the two periods, respectively, 1,900,000 and 
5,400,000; Baltimore, 460,000 and 2,020,000; New York, 
5,600,000 and 11,400,000. 

From this it is argued that Boston secured an in- 
crease of 20.5 per cent, while the others secured increases 
in much larger percentages, but it is seen that although 
Boston had increased in the second period over the 
first 20.5 per cent and Baltimore 333 per cent, Boston 
had for the second period 8,200,000 bushels, as compared 
with Baltimore’s 2,020,000, and that, although Phila- 
delphia had increased 184 per cent, it had for the second 
period but 5,400,000 bushels. 

An exhibit stating the percentage of tonnage of west- 
bound import freight destined to and beyond. the western 
termini of the trunk lines, which, generally speaking, 
means Buffalo, Pittsburgh, and beyond, shows that in 
1905 Boston had 9 per cent and in 1910, 13.1 per cent; 
that in 1905 New York had 34 per cent and in 1910, 36.1 
per cent; that in 1905 Philadelphia had 16.4 per cent and 
in 1910, 18.2 per cent; and that in 1905 Baltimore had 
31.2 per cent and in 1910, 26.1 per cent. 

The original agreement for differentials was based 
on the fact that the ocean rates for freights to and from 
foreign markets were less from and to New York than 
from and to the other ports, and the effort was to 
equalize the entire through charge via the several ports. 

Where there is steamship competition between two 
or more of our ports and the same foreign destination, 
the ocean freights are higher to and from Boston, Phil- 
adelphia and Baltimore than to and from New York. 
It appears that the steamship lines plying from Boston, 
Philadelphia and Baltimore absorb or “get” as much 
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of the differential inland rate as possible in their higher 
ocean rates. But this has the effect of giving these 
ports ocean service which otherwise they would not have. 


It appears that full cargo rates are now the same 
from all of the ports, but that substantially no full cargo 
business is done except at Baltimore and Philadelphia. 
In some instances full cargoes are moved by independent 
tramp vessels, and in» some instances by tramp vessels 
“that have been employed by regular lines to move 
tonnage which they cannot accommodate in their regu- 
lar boats. Some contend that the ocean rates are known 
and stable quantities. But that contention is, we think, 
overcome by a preponderance of testimony in this and 
other proceedings, and by the fact that one important 
ocean freight-carrying line in declining to comply with 
‘a request for copies of its schedules of rates. stated 
that they were not tariffs in the sense that they would 
or could be maintained. The ocean rates fluctuate ac- 
cording to the spare room available as the time ap- 
proaches when the vessel must sail. The lines sailing 
from Baltimore and Philadelphia know that the inland 
rates are lower to and from those ports than to and 
from New York, and that therefore they can get higher 
ocean rates at the outports. In other words, the dif- 
ferentials to some extent operate as a bonus to the 
ocean carriers to bring traffic to and seek traffic at the 
ports where the lower inland rates apply. But it is 
iS contended that the ocean haul is longer to and from 
the outports than to and from New York, and that there- 
fore the ships will not serve the outports unless they 
can get somewhat higher rates there. It was testified 
in the 1905 proceedings and again in this record that 
it costs less to load boats at Baltimore and Philadelphia 
than in New York. Some witnesses say that, all things 
considered, the ocean transportation is less to and from 
the outports than to and from New York. Others, how- 
ever, contradict this. 


Be ieihet ety SR Bites 


Representatives of the contending ports show elab- 
iz orately their several natural and acquired advantages, 
the improvements that have been made and that are 
a in contemplation, the number of ocean lines plying to 
3 and from the ports, and the number of sailings. The 
5 outports argue that the differentials are essential to 
a their existence as import and export ports, and that if 

ry the differentials are not preserved the only part of this 

) traffic which they can secure will be that which New 
4 York is physically unable to handle. New York’s repre- 
: sentatives say that the state and city have expended 
“ large sums of money to improve the harbor and enlarge 
=| its facilities and that the arbitrary differentials against 
| New York and in favor of the other ports counteract 


or largely nullify the benefits which they ought to reap 
a from those efforts and expenditures. 

| The fact that the United States government has 
et done much to improve these various waterways and har- 


4 bors is referred to, from which it is only reasonable 
to infer that it is the policy of the government to have 
wy these several ports available and to encourage traffic 
fa) _through them. It is too well established to admit of 

} further argument that neither the railroads nor the 
. Commission may adjust rates in such way as to deprive 
2 a place of its natural advantages or give it artificial 
4 advantages which are withheld from a competitor. If 

this is true as to natural advantages, it must be doubly 
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true as to advantages acquired through enterprise and 
investment. 

Complainants allege that higher rates are imposed 
to and from New York to offset New York’s advantages. 
Representatives of Baltimore and Philadelphia say that 
it is not the maintenance of higher rates at New York, 
but the maintenance of lower rates at Philadelphia and 
Baltimore, to which they are entitled by their geo 
graphical positions. Whether we say that higher rates 
are maintained at New-York or that lower rates are 


-maintained at Baltimore and Philadelphia we reach the 


same result. The difference between the rates is the 
same. 

Reference is made to an option market in New 
York as one of its advantages, and the absence of such 
market at the other ports as one of their disadvantages, 
which justify the differences in the rates. We do not 
think that the existence of an option market at one 
place and the absence of it at another place is a proper 
consideration in the relative adjustment of rates. 

The short line from Buffalo to New York is 398 
miles, to Philadelphia 416 miles, and to Baltimore 396 
miles. From Buffalo to these three ports there is no 
substantial difference in distance. The short line from 
Erie to Baltimore is 424 miles, and to Philadelphia it 
is 436 miles; from Fairport to Baltimore it is 454 miles, 
and to Philadelphia 473 miles. Erie is a lake port 
served principally by the Pennsylvania system and Fair- 
port is served principally by the Baltimore & Ohio sys- 
tem, and, as has been seen, the traffic via either of 
these systems from Erie or from Fairport to New York 
passes through Baltimore or Philadelphia or both. 

Complainants ask what can justfy the Commission 
prescribing greater through rates on traffic that moves 
between Chicago and Buffalo by steamer and between 
Buffalo and New York by rail than upon the same traffic 
between Chicago and Philadelphia or Baltimore by lake 
and rail via the other lake ports, aside from supporting 
the all-rail differentials in the effort to parcel out a 
division of the traffic between the several ports? 

While the rail haul from Erie or. Fairport to the 
Atlantic ports is greater than from Buffalo the lake haul 
to Erie or Fairport is correspondingly less than to Buf- 
falo. This question cannot be determined upon the 
basis of distance alone. If it were, Baltimore would 
be given more advantage than it now has. The interests 
of all concerned and the matter of lawful and controlling 
competition must, as will appear, be considered. 

The great bulk of the high-class tonnage moves 
through the port of New York, and that moving through 
the other ports is largely the heavier low-grade com- 
modities, such as grain, flour, ores, burlap, coal, etc. It 
appears both in the previous record and in this that a 
small difference in the freight charges on grain deter- 
mine the port or market to whick it will go and affect 
the price of the grain. A New York grain exporter 
testified that he could not export from New York in 
competition with Baltimore. When asked by counsel 
for Baltimore interests why in that case he did not 
ship from Baltimore, he replied, referring to a rule of 
the Baltimore Board of Trade which imposes a penalty 
upon shipments made by others than the members of 
that board: 


Because we cannot ship from Baltimore and pay you gen- 
tlemen down there a commission for handling our grain. 


Apparently the steamship companies prefer to han- 
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dle the heavy traffic through Baltimore or Philadelphia, 
and they adjust their rates with that in view. To some 
degree, at least, the inland differentials contribute to 
that result. In 1881 Albert Fink, then commissioner 
of the trunk lines, stated in a report on this subject: 

Whether the differentials are maintained or not free ocean 
ompetition acts at least in a great measure as an equalizer of 
the through rates. 

If this is not true, manifestly it ought to be. And 
if the inland rates are free from artificial adjustment 
the steamship lines must compete on the ocean. 

Witnesses testify that generally ocean rates from 
foreign ports to Boston, Philadelphia and Baltimore are 
lower than to New York, and that the ocean rates from 
the various ports to a given foreign port are such as, in 
some instances, make it impossible to move the traffic 
through New York. It seems that rates from foreign 
destinations to the outports are generally so much per 
100 pounds, while to New York they are on a measure- 
ment or space basis, which makes an exact comparison 
difficult, if not impossible. In many instances the ocean 
rates from the outports are lower than from New York, 
although in other instances they are higher. One wit- 
ness testifies, “last year as well as this year the steam- 
ship lines from the United Kingdom have made the 
same rates to New York as to the outports in most 
cases.” It appears that whenever there is a readjust- 
ment of the inland rates the steamship lines take up 
the shrinkage by adjusting their rates to and from the 
several ports. 

In January, 1902, a number of the ocean carriers 
entered into a minimum freight agreement not to con- 
tract for carriage by steamships under their control any 
shipments of the commodities named in the agreement 
from the United States or Canada to ports in Great 
Britain or Ireland at lower rates of freight than those 
specified, and that they would not make or allow any 
rebates to shippers or consignees. This agreement was 
made in Liverpool and gave no recognition to the inland 
freight differentials in the United States. It was to 
stand for 14 days, at which time any party thereto might 
withdraw, and such withdrawal would release the others. 

In March, 1902, the parties to the agreement resolved 
that the benefits of the minimum rates should be main- 
tained, but, that owing to differentials on inland rates, 
insurance rates, differences in steamer hauls, etc., it 
was desirable to elaborate and revise the agreement, 
and a committee was appointed for that purpose. This 
committee reported about a month later, and a majority 
were in favor of adjustment of ocean rates by taking 
the inland differentials into account. 

We pause here to remark that the adjustment of 
inland differentials to compensate the ocean disabilities, 
followed by an adjustment of ocean rates which takes 
into consideration the inland differentials, would ~con- 
stitute an endless chain or be tantamount to moving 
about in a circle. 


In May, 1902, a report of the committee was adopted 
which fixed certain minimum ocean rates on a number 
of commodities. The various ports were grouped to- 
gether under the same rates as follows: New York, 
Boston and Portland; Montreal, Quebec and Philadel- 
phia; Baltimore and Newport News. This schedule was 
to stand for a trial period of 3 weeks, and was after- 
ward extended subject ta 14 days’ notice of withdrawal. 
In June, 1902, withdrawal of certain commodities and 
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traffic began, and in an effort to preserve the agreement 
the committee in Jily recommended concessions on 
certain commodities to the ports of Philadelphia and 
Baltimore which amounted to about one-half of the in- 
land differentials-to those ports. Thereupon notice of 
withdrawal from the agreement was recalled. 

In July, 1903, on a request that the steamship lines 
from Philadelphia, Baltimore and Newport News ad- 
vance their rates to equalize through rates with Boston, 
it was agreed that the minimum ocean rates on flour 
to Liverpool ariginating in differential territory should 
be: From Boston, New York and Portland, 8.44; from 
Quebec and Montreal, 10.44; from Philadelphia, Balti- 
more and Newport News, 9.44. For September shipments 
the rates were to be: From New York, 8.44; from Phil- 
adelphia, 9.44; from Baltimore, 9.94. 

The effort to maintain any permanent agreement 
among the ocean lines appears to have failed because 
of the insistence of one of the Baltimore lines upon 
lower rates from and to Baltimore. 

The territory contiguous or local to the several ports 
would afford each of them control of more or less 
of the export and import traffic, and in the competitive 
territory much of the traffic is so controlled by the 
originating or delivering lines that it would naturally 
move to such port as they prefer. One importer testified 


_that he had found the service through Baltimore more 


satisfactory and that even-on equal rates he would not 
use the port of New York. Each port has certain at- 
tractions for particular classes of traffic, and it appears 
that the heavier commodities can be handled more eco- 
nomically and expeditiously at some of the outports than 
at New York. Ocean-going steamers can be loaded with 
grain directly from the elevators at Baltimore. A great 
part, if not all, of the traffic has to be lightered at 
New York. 


The Baltimore interests assert that in the former 
hearing it was shown that Baltimore was the only one 
of these ports that was on a natural rate adjustment, 
inasmuch as the domestic rates and the inland rates on 
export traffic through Baltimore were the same, while 
at the other ports the export rates were lower than the 
domestic rates, and that from this it follows, as ap- 
peared in the former hearing, that the export rates to 
Baltimore cannot be advanced without at the same time 
advancing the domestic rates. 


Under the tariffs now in effect the domestic and 
export all-rail class rates from Chicago are the same, 
respectively, to New York, Philadelphia and Baltimore, 
and the export rates to Boston are lower than the do- 
mestic rates. The export rates on grain are lower than 
on domestic shipments to the several ports as follows: 
Boston, 5 cents; New York, 3 cents; Philadelphia, 2 
cents; Baltimore, 1% cents. 


In the former hearing the Commission found that 
the cost of delivering grain into the hold of a ship from 
the average point of origin was approximately 3 cents 
less at Baltimore than at New York. The differential 
in favor of Baltimore is 1% cents. 

It is clear that the differential agreement was origi- 
nally made in an attempt to equalize the total charges 
on import and export traffic through the several ports, 
as gateways. We have no jurisdiction of the ocean rates 
and must deal with this question as though the ports 
were destinations instead of gateways. This does not 
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mean that the carriers may not take into consideration 
the previous or further transportation of the traffic on 
the ocean and thus differentiate it, reasonably, from 
domestic traffic, but the rates to and from the ports 
must be reasonable, must be published as independent 
from the ocean transportation, and are subject to all 
of the provisions of the act. Cosmopolitan Shipping Co. 
vs. Hamburg-American Packet Co., 13 I. C. C., 266; 
Armour Packing Co, vs. U. S., 209 U. S., 56. It is our 
duty to see that shippers are accorded reasonable rates 
and that undue discrimination is not practiced against 
shippers, commodities, or communities.’ It is also our 
duty to consider the interests of all of the shippers and 
communities affected and to refrain from condemning 
discriminations which are not unjust. Much weight has 
always been given to rate adjustments of long standing 
to which commercial conditions have adjusted themselves, 
and in this connection it is to be noted that Baltimore 
and Philadelphia have had lower rates than New York 
for more than 40 years. 

Each railroad was originally constructed to reach 
certain points and to serve certain territories, and they 
have expanded by construction, purchase and lease of 
other lines as it has seemed to their interests to do. 
Each of them owes a duty to the entire public and each 
of them owes a peculiar duty to the persons and com- 
munities which it directly serves_and which are de- 
pendent upon it. In addition to serving the places and 
territories directly reached by it, each system endeavors 
to increase its total revenues by securing as much com- 
petitive traffic as is possible. 

It is urged that Boston is as dependent as is Phila- 
delphia or Baltimore upon the differential territory for 
its exports and imports, and the Boston interests join 
in the contention that the railroads should so adjust 
their rates as to insure movement of a certain or sub- 
stantial part of the traffic through those ports. Neither 
the carriers nor the Commission has any right to under- 
take to so apportion the traffic between rival ports or 
cities. While recognizing the right of the carriers to 
conserve the interests of the ports and territories served 
by them, we cannot consider the carriers as one great 
and single system. Investigation and Suspension Docket 
No, 26, 22 I. C. C., 604. 

The Baltimore & Ohio and the Pennsylvania systems, 
reaching by their own lines so many of the important 
commercial centers in the middle West and so many 
of the lake ports and having their own boats on the 
lakes and hauling all of their New York traffic through 
either Philadelphia or Baltimore or both, control the 
rate situation between the territory here considered and 
Baltimore and Philadelphia. The competitive conditions 
at Baltimore and Philadelphia are created by these sys- 
tems, and the rate situation to and from those ports is 
controlled by them. It was this control by these sys- 
tems that led to the making of the differential agree- 
ment. We do not recognize such an agreement as lawful, 
but the conditions which brought it about are as strong 
to-day as they ever were, and we find now, as we found 
in the North Atlantic Ports case, supra, that the Penn- 
sylvania and the Baltimore & Ohio have the lawful right 
to maintain lower rates to and from Baltimore and Phila- 
delphia than they contemporaneously maintain to and 
from New York. They would probably also have the 
right to make these rates the same to and from all of 
those ports if they chose to do so. 
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The Boston lines have an undoubted right to make 
such rates to and from Boston as their interests demand, 
subject only to the limitations that the rates must be 
reasonable; that they may not carry that traffic at less 
than the cost of the service and so unduly, burden other 
traffic, and may not unjustly discriminate against othe. 
points which they serve or in whose traffic they partici- 
pate. The New York Central and the Erie, having their 
own lines from Chicago and Buffalo to New York and 
no lines to Philadelphia, Baltimore or Boston, have a 
right to make their rates to and from New York as they 
choose, subject to the same limitations. The Lehigh 
Valley and the Lackawanna directly serve New York, 
and, through established connections, serve also Phila- 
delphia and Baltimore. They, of course, may not un- 
justly discriminate against either of these ports. 

If the New York lines and other connections of the 
Baltimore & Ohio and the Pennsylvania systems partici- 
pate in the haul of traffic to and from Philadelphia or 
Baltimore, they must ‘do so under the competitive con 
ditions created by the Baltimore & Ohio and the Penn- 
sylvania at Baltimore and Philadelphia which the other 
lines are unable to control, and under these conditions 
we do not think it unlawful if they participate in the 
movement of traffic to and from Philadelphia and Balti- 
more under competitive rates, even though at the same 
time they maintain higher rates to and from New York. 
Railroad Commission of Kansas vs. A., T. & S. F. Ry. 
Co., 22 I. C. C., 407. Indianapolis Freight Bureau vs 
C., C.,.C. & St. L. Ry. Co, 23 I. C. C., 195. 

As to lake and rail traffic through Buffalo and ex 
lake traffic from Buffalo, the distance and service via 
the short lines is substantially the same to Baltimore 
and to New York, but if the New York lines were to 
withdraw from participation in that traffic to and from 
Baltimore or Philadelphia, it could and doubtless would 
move in the same volume via the other lines, and, in 
that event, that which reaches Buffalo must move there 
in competition with the other lake ports, such as Erie, 
Fairport, etc. 

The theory of the law is that carriers shall estab- 
lish and maintain through routes and joint rates so 
that there may be the freest movement of traffic with- 
out the necessity of reshipment. In the formation of 
these through routes, however, the law recognizes the right 
of a carrier to protect its own long haul, and a carrier 
may not be required against its will to participate in 
a through route between any two points which does 
not include all or substantially all of its line or lines 
between those points, except when an unreasonably long 
or circuitous route would otherwise be created. The 
law also recognizes the right of the shipper to dictate 
the intermediate routing of his shipments over available 
through routes. We therefore think that it is not un- 
lawful and not unjustly discriminatory against New 
York for the carriers which serve it to participate in 
the competitive traffic to Philadelphia and Baltimore at 
the lower rates fixed at those points by the carriers 
whose lines control those situations. 

As before stated, we neither recognize nor consider 
the differential agreement as lawful. The law contem- 
plates free competition and condemns any combination 
which restrains such competition. We repeat that de- 
fendants Baltimore & Ohio and Pennsylvania systems 
have a lawful right to maintain lower rates between 
this differential territory and Baltimore and Philadelphia 
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than they contemporaneously maintain to and from New 
York. The New York lines and their connections have 
a right to meet the competition so created at Philadel- 
phia and Baltimore and which is beyond their control, 
while at the same time maintaining higher rates to and 
from New York, We think that, as to this traffic, it 
would not be unjustly discriminatory for defendants to 
maintain the same rates to and from New York and 
Boston. We are not to be understood as holding that 
the present rate adjustment will for all time or for any 
particular period of time be just and reasonable, but 
we cannot find that reasonable differences in rates as 
between Philadelphia and Baltimore on the one hand 
and New York on the other hand unjustly discriminate 
against New York. We find no justification for lower 
rates to and from Boston than to and from New York. 

We are of the opinion: 

(a) That differentials under New York on all-rail 
and lake-and-rail export shipments from differential ter- 
ritory to Baltimore should not exceed 3 cents per 100 
pounds, and to Philadelphia should not exceed 2 cents 
per 100 pounds, on the classes and on commodities other 
than grain. On all-rail and lake-and-rail export shipments 
of grain the differentials under New York should not ex- 


- ceed 1.5 cents per 100 pounds to Baltimore, and 1 cent 


per 100 pounds to Philadelphia. 

(b) That as to all of this traffic the export rates 
to Boston should not be lower than to New York. 

(c) That the differentials under New York from 
Buffalo, N. Y., Erie, Pa., and West Fairport, O., to 
Baltimore and Philadelphia on ex-lake grain from dif- 
ferential territory for export should not exceed 0.2 of 
a cent per bushel on barley and oats, and 0.3 of a cent 
per bushel on wheat, corn and rye. 

(d) That dimerentials under New York on import 
traffic, all-rail and lake-and-rail, from Philadelphia and 
Baltimore to differential territory should be no greater 
than those which existed in the latter part of 1908, to 
wit, in cents per 100 pounds: 


0 RPA i op ae 1 2 3 4 5 6 Commodities 
Philadelphia differentials .......... 8° SS 2:3 2 
Baltimore differentials ............8 8 3 3 3 3 


And that the import rates from Boston should not be 
lower than from New York. 

On the understandings and submission filed in In 
the Matter of Import Rates, 24 I. C. C., 78, heard in 
connection with this case, we understand that defendants 
will promptly adjust their rates in conformity with these 
views, and therefore no order will now be issued. 

The case will be held open for the entry of such 
order as may hereafter be found necessary. 


Boston Evened with New York 


OPINION NO. 1917 

NO. 3780. (24 I. C. C. REP., P. 78.) IN THE MATTER 
OF IMPORT RATES. 

Submitted April 10, 1912. Decided June 4, 1912. 

For reasons given in Chamber of Commerce case, ante page 55, 
Philadelphia and Baltimore allowed certain differentials un- 
der New York on import traffic, but held that the import 
rates from Boston should be the same as from New York. 
William M. Coates for Philadelphia trade bodies. 

A. S. Crane and Edgar J. Rich for Boston & Maine 

Railroad. 

J. B. Thayer, George D. Dixon and George ‘Stuart 

Patterson for Pennsylvania Railroad Co. 
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Charles S. Hamlin and D. O. Ives for Boston Cham- 
ber of Commerce. 

George F. Randolph, W. Irvine Cross, Hugh L. Bond, 
Jr., Robert B. Ways and C. S. Wight for Baltimore & 
Ohio Railroad Co. , 

Robert Ramsay for commercial bodies of Baltimore. 

Frank L. Neall for joint committee of trade bodies 
of Philadelphia. 

C. F. Daly, Clyde Brown, Chas. C. Paulding and W. 8. 
Kallman for New York Central lines. 

N. B. Kelly for Philadelphia Chamber of Commerce. 

John F. Auch and Charles Heebner for Philadelphia 
& Reading Railway Co. 

T. N. Jarvis and Walter T. Moore for Lehigh Valley 
Railroad Co. 

Harry E. Belles for United Business Men’s Associa- 
tion of Philadelphia. 

Geo. Arthur Brown and John B. Daish for Baltimore 
Chamber of Commerce and Board of Trade of city of 
Baltimore. 

W. L. Divine and A. P. 
Ohio Railway Co. 

Philip Godley for Philadelphia Board of Trade. 

John C. Howard for S. E. Comstock & Co. 

James Collins Jones for Philadelphia Board of Trade, 
Philadelphia Chamber of Commerce, Commercial Ex- 
change of Philadelphia and Philadelphia Maritime Ex- 
change. 

James L. King for Commercial Exchange of Phila- 
delphia. 

E. J. Lavino for Philadelphia Board of Trade. 

Ottmar Marcus for Old Town Merchants’ & Manu- 
facturers’ Association of Baltimore. 

Wm. A. Porcher for Trunk Line Association. 

P. D. Todd and P. F. Young for Philadelphia Mari- 
time Exchange. ; 

Andrew C. Trippe and James McC. Trippe for Mer- 
chants’ & Manufacturers’ Association of Baltimore. 

Herbert Sheridan for Baltimore Chamber of Com- 
merce. 

B. D. Caldwell, J. L. Seager and John H. Crawford 
for Delaware, Lackawanna & Western Railroad Co. 


Gilbert for Chesapeake & 


Report of the Commission. 
CLARK, Commissioner: 

In 1908, and for a period prior thereto, the inland 
import rates on shipments destined to points in the so- 
called “differential territory” from the several ports 
were, taking Chicago as illustrative, as follows, in cents 
per 100 pounds: 


All-rail Lake-and-rail; 
Classes Classes. 
ae oe oe 2 eee Gee ae ee 
a ee Peer eee 70 61 47 33 28 23% 57 50 38 27 23 20 
PT EE. <3 scutes «ike ce eos 75 65 50 35 30 25 62 54 41 30 25 21 
RS ee a 69 59 48 33 28 23 56 48 39 28 23 19 
engin i lhie ots cp oe th 67 57 47 32°27 22 54 46 38 27 22 18 


Under commodity rates, all-rail and lake-and-rail, 
Baltimore and Philadelphia had differentials under New 
York, respectively, of 3 cents and 2 cents per 100 pounds. 

Early in 1909 the Boston roads reduced these rates, 
and that action was followed by corresponding reduc 
tions from the other ports. Still further reduction was 
made from Boston, and that also was met by the lines 
from the other ports. 

As a means of terminating the rate war thus in- 
augurated, the railroads serving the ports of Boston, 
New: York, Philadelphia and Baltimore, and the com- 
mercial bodies of Boston, Philadelphia and Baltimore 
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requested the Commission, in May, 1910, to decide or 
advise as to the adjustment of the inland import rates 
from the several ports, (a) temporarily, until the Com- 
mission could render a final decision, and (b), finally, 
after full hearing and investigation. 

Under submission (a) the Commission decided that 
temporarily the inland import rates from Boston, Phila- 
delphia and Baltimore should be lower than from New 
York, and the same as then applied from Baltimore. 

Shortly thereafter complaint was filed by the New 
York interests, alleging unreasonable import and export 
rates to and from New York, and unjust discrimination 
against New York in the maintenance of lower export 
and import rates to and from Baltimore, Philadelphia 
and Boston. These two cases were heard, briefed and 
argued together and the conclusions of the Commission 
have been announced in Chamber of Commerce of the 
State of New York vs: N. Y. C. & H. R. R. R- Co., 24 
I. C. C., 55. Those conclusions are controlling in the 
instant case. 

We are therefore of the opinion that differentials 
under New York on this traffic, all-rail or lake-and-rail, 
from Philadelphia and Baltimore should be the same as, 
and in no event greater than, those which existed in 
the latter part of 1908, to wit, in cents per 100 pounds: 


Classes Ds AME RG Pee dedive v's swics gh udabere 1 2 3 4 5 6 Commodities 
Philadelphia differentials .......... 66"! 28°°3 2 
Baltimore differentials ............ Be Sw Ee a 3 


and that the import rates from Boston should be the 
same as from New York. 


Escanaba an Inland Town 


OPINION NO. 1908 

NO. 4406. (24 I. C. C, REP., P. 11.) ESCANABA BUSI- 
NESS MEN’S ASSOCIATION ET AL. VS. ANN 
ARBOR RAILROAD CO. ET AL. 

NO. 4406 (SUB-NO. 1). ESCANABA BUSINESS MEN’S 
ASSOCIATION VS. ESCANABA & LAKE SUPERIOR 
RAILROAD CO. ET AL. 

NO. 4661. SAME VS. ANN ARBOR RAILROAD CO. 


ET AL. 
Submitted May 9, 1912. Decided June 3, 1912. 
Escanaba, Mich., is not reached by break-bulk boats or by car 
ferry. On complaint that rates to Escanaba from Trunk Line 


and Central Freight Association territories are unreasonable 
and discriminatory; Held, That the evidence adduced does 
not warrant finding the rates unreasonable, and the absence 
of water service to Escanaba produces circumstances and 
conditions dissimilar from those which obtain at points so 
served 

G. M. Stephen and S. J. Bolton for complainants. 

C. C. Wright, E. M. Hyzer, A. H. Lossow and H. W. 
Beyers for Chicago & Northwestern Railway Co. 

D. L. Gray for Erie Railroad Co. 

James Stillwell and A. P. Burgwin for Pennsylvania 
Co.; Pittsburgh, Cincinnati, Chicago & St. Louis Rail- 
way ‘Co.; Vandalia Railroad Co.; Grand Rapids & In- 
‘diana Railway Co., and Pennsylvania Railroad Co. 

Ernest S. Ballard and Clyde Brown for Cleveland, 
Cincinnati, Chicago & St. Louis Railway Co.; Lake Erie 
& Western Railroad Co.; Michigan Central Railroad Co.; 
Lake Shore & Michigan Southern Railway Co.; New 
York Central & Hudson River Railroad Co.; Pennsyl- 
vania Railroad Co.; Long Island Railroad Co.; Fort 
Wayne, Cincinnati & Louisville Railroad Co.; Northern 
Ohio Railroad Co.; Northern Central Railway Co.; Phila- 
-‘delphia, Baltimore & Washington Railroad Co.; West 
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Jersey & Seashore Railroad Co.; Cumberland Valley 
Railroad Co., and New York, Philadelphia & Norfolk 
Railroad Co. 

D. P. Connell for Cleveland, Cincinnati, Chicago & 
St. Louis Railway Co.; Lake Erie & Western Railroad 
Co.; Fort Wayne, Cincinnati & Louisville Railroad Co.; 
Northern Ohio Railway Co.; Lake Shore & Michigan 
Southern Railway Co.; Michigan Central Railroad Co.; 
Chicago, Indiana & Southern Railroad Co.; Dunkirk, Al- 
legheny Valley & Pittsburgh Railroad Co.; Pittsburgh 
& Lake Erie Railroad Co.; Toledo & Ohio Central Rail. 
way Co., and Zanesville & Western Railway Co. 

J. N. Davis for Chicago, Milwaukee & St. Paul Rail- 
way Co. 

James Cameron for Grand Trunk Railway system. 

A. P. Humburg for Illinois Central Railroad Co. 


Report of the Commission. 


CLARK, Commissioner: 

Escanaba, Mich., a city of about 14,000 inhabitants, 
is located at the northern extremity of Lake Michigan 
on the western shore of Green Bay, 63 miles north of 
Menominee, Mich., and 115 miles north of Green Bay, 
Wis. It is served directly by the Chicago & North- 
western Railway and the Escanaba & Lake Superior 
Railroad. 

Rates are stated in cents per 100 pounds, and when 
given in groups of six are applicable on the six classes, 
respectively. “All-rail” means a movement entirely by 
rail. “Lake-and-rail”’ means a movement partly by rail 
and partly by lake boats, which involves break of bulk. 
“Rail-lake-and-rail” means a movement by rail to the 
lake, by boat to another lake port, and from thence by 
rail, which invoives breaking bulk twice. ‘“Across-lake’’ 
means a movement by rail to the lake and across the 
lake by car ferry without break of bulk. “Across-lake-and 
rail” means a movement by rail and car ferry to the 
western lake port, and from thence by rail, which may 
or may not involve breaking bulk. 


The rates in issue are on classes and commodities, 
carloads, from Trunk Line and Central Freight Association 
territories to Escanaba. No. 4406 and Sub-No. 1 involve 
all-rail, across-lake, and _ rail-lake-and-rail rates from 
Trunk Line territory. In No. 4661 all-rail, across-lake 
and rail-lake-and-rail rates from Central Freight Associa- 
tion territory are attacked. It is alleged that the rates 
are unreasonable, unjustly discriminatory and unduly 
prejudicial. Reparation is asked. 


The all-rail first-class rate from New York to Chicago 
is 75 cents. This rate applies across-lake to Lake Micl- 
igan- ports, such as Sheboygan, Manitowoc, Port Wash- 
ington, and Kewaunee. Menominee, being located on 
Green Bay, is not considered a Lake Michigan port, but 
is given the same basis across-lake. All except Sheboy- 
gan and Port Washington are served by car ferries 
across the lake from Muskegon, Ludington, Frankfort, 
etc. The car ferry from Frankfort to Menominee passes 
through the Sturgeon Bay Ship Canal into Green Bay 
and across to Menominee. 

A Baltimore & Ohio tariff in which the Chicago & 
Northwestern concurred provided for the application 
of the New York-Chicago basis to Menominee via car 
ferry to Manitowoc and thence by rail via the North- 
western to Menominee during the winter when the car 
ferry could not operate to Menominee. This application 
of rates was not provided for in either the Ann Arbo! 
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or Pere Marquette tariffs, both of which named rates 
from the same territories to the same points, and in 
both of which the Northwestern concurred. Upon dis- 
covery of this situation it was corrected by cancellation 
and the discrimination hag thus been removed. 


The rail-and-lake rate from New York to Chicago is 
62 cents, first class, which also applies to Milwaukee 
and Manitowoc, Wis., and Gladstone. The Lake Mich- 
igan ports rail-and-lake rate of 62 cents applies to Glad- 
stone as a proportional rate applicable on business for 
beyond. For local delivery the rate is 67 cents. The 
rail-lake-and-rail rate to certain points on the Soo Line 
from Rapid River to Sault Ste. Marie, Mich., ranging in 
distance from 6 to 151 miles from the port of Gladstone, 
is 65 cents first class, including wharf and dockage 
charges. There are no joint through all-rail rates from 
Trunk Line territory to Menominee, and the Chicago 
basis rail-and-lake is not applicable thereto. 


The first-class rate from New York to Escanaba is 
$1.15, the same as the all-rail rate to St. Paul, Minneap- 
olis, and Gladstone. It applies to Escanaba all-rail, or 
across-lake-and-rail, via Milwaukee, Manitowoc, or 
Kewaunee, Wis. 

Escanaba is not reached by either car ferry or 
break-bulk boats. Several years ago the Mutual Transit 
Co., whose boats pass near to Escanaba on the way to 
Gladstone, made it a port of call. The Goodrich Transit 
line boats also stopped there. Both services have been 
discontinued. There is nothing in the record -really ex- 
plaining the reasons for the withdrawal of the boat ser- 
vice and nothing to indicate why it has not been re- 
sumed. There are vague statements to the effect that 
the present condition is due to influence of the carriers, 
but however that may be there is no regular package- 
boat service to Escanaba. Complainants offered to give 
the Mutual Transit Co. practically all their business as 
an incentive for it to stop boats at Escanaba, but the 
offer was not accepted. Escanaba rates, rail-lake-and- 
rail via Gladstone, the Soo Line, and the Escanaba & 
Lake Superior, are certain arbitraries above the Glad- 
stone basis, giving it a first-class rate of 73 cents. 

Escanaba dealers compete with dealers at Chicago, 
Milwaukee, Green Bay, and Menominee. The competi- 
tion most felt is that of Menominee. Complainants at- 
tack class and commodity rates, but the only specific 
testimony submitted was in reference to manufactured 
iron and steel articles, such as shelf hardware from 
New England; nails, wire, and iron pipe from the 
Pittsburgh district; sugar and bottled ale from New 
York; canned goods from Baltimore; glass flasks from 
Dunkirk, Ind.; and whisky from New York, Baltimore, 
Cincinnati, and Pittsburgh. 


Although the initial complainant was organized to 
better business conditions, bring in outside industries, 
and develop the natural resources of the upper penin- 
sula of Michigan, it has been unable, allegedly on ac- 
count of the present adjustment of freight rates, to 
secure the location of manufactories at Escanaba. Job- 
bers and manufacturers at Escanaba have increased tife 
amount of their business in the last few years, but since 
the withdrawal of the boat service that increase has not 
been proportionately as great as at Menominee. 

The testimony is mainly directed to the point that, 
in comparison with Menominee, Escanaba is at a disad- 
vantage. The outbound or distributing less-than-carload 
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rates for equal distances from Menominee and Escanaba 
are practically the same and there is no complaint in 
respect to them, but it is alleged that Escanaba is un- 
duly prejudiced to the extent of the difference between 
the all-rail or across-lake-and-rail rates from the east to 
Escanaba and the all-rail and across-lake rates to Me- 
nominee. Many comparisons are given, but the amount 
of the alleged disadvantage is a mere matter of mathe- 
matical calculation. 

During the period of open navigation Escanaba is 
able to secure commodities from the east via rail-lake- 
and-rail through Gladstone, but it is contended that in 
order to successfully compete with Menominee it is 
necessary to purchase goods in quantities during the 
summer months and store them through the period of 
closed navigation, whereas Menominee has the Chicago 
basis, either direct or via Manitowoc throughout the 
year. This situation has been changed by the cancella- 
tion of the New York-Chicago basis to Menominee via 
Manitowoc, hereinbefore noted. 

To show Escanaba’s commercial importance com- 
plainants present an exhibit, showing incoming and out- 
going tonnage, 1,158,307 and 5,828,323 tons, respectively. 
When it is seen that upward of 5,000,000 tons of the 
outgoing tonnage was ore, and that a great majority of 
the incoming tonnage was coal, lumber, and other com- 
modities not affected by the rates complained of, the 
exhibit is pertinent only for the purpose for which it 
was offered. 

Complainants contend that reasonable all-rail rates 
from Trunk Line territory should be on the basis of 120 
per cent of the New York-Chicago rates, and across-lake 
108 per cent of the same rates. It is alleged that as 
the average distance from New York to Milwaukee, a 
Chicago rate point, and a lake port, is 1,039 miles, and 
the average distance via the same routes from New 
York to Escanaba is 1,282 miles, the difference in dis- 
tance of 23.39 per cent does not justify rates 53.4 per 
cent higher. This contention seems to disregard the 
competitive conditions at Chicago and Milwaukee; in 
fact, to disregard everything except distance. So far 
as the rail-lake-and-rail rates are concerned, complain- 
ants contend that inasmuch as the 65-cent rail-lake-and- 
rail rate from Trunk Line territory is ‘applicable to points 
on the Soo Line farther distant from Gladstone than is 
Escanaba, that that rate should be applied to Escanaba. 
The adjustment sought would give Escanaba the follow- 
ing rates, first class: All-rail, 90 cents; across-lake-and- 
rail, 81. cents; rail-lake-and-rail, 65 cents. 

The rates from New York through Manitowoc 
across-lake-and-rail to Green Bay, which is not reached 
direct by car ferry, are 81, 70, 54, 38, 32, and 27. Green 
Bay is 37.4 miles from Manitowoc. As before stated, 
Escanaba is 63 miles from Menominee, which has a car 
ferry direct. Comparing Escanaba’s all-rail rates with 
the across-lake-and-rail rates to Green Bay, Escanaba is 
at a disadvantage of 34, 29, 22, 15, 14, and 11. The 
rail-and-lake rates to Green Bay are on a basis of 64.5, 
first class, while, as stated, the rail-lake-and-rail rates 
to Escanaba are on a basis of 73 cents, first class. 

Using the all-rail rates from Central Freight Associa- 
tion. territory to Chicago as a basis, the all-rail rates to 
certain Wisconsin and Michigan points are made by 


adding the following arbitraries: 6, 5, 4, 3, 2, 2. For ex- 


ample, the rates to Chicago from Indianapolis being 
31.5, 27, 21.5, 14, 11.5, and 9, the rates to Milwaukee are 
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37.5, 32, 25.5, 17, 13.5, and 11; to Kewaunee, Manitowoc, 
Port Washington, Sheboygan, and Two Rivers, Wis., 
43.5, 37, 29, 20, 15.5 and 13; to Algoma, De Pere, Green 
Bay, Marinette, Oconto, Peshtigo, and Sturgeon Bay, 
Wis., and Menominee, Mich., 49.5, 42, 33, 23, 17.5 and 
15. It will be seen that Milwaukee rates are made by 
adding the arbitraries to the Chicago all-rail rates, and 
that for each succeeding group beyond Milwaukee the 
arbitraries are added to the preceding group rates. The 
rates from Indianapolis across-lake to Escanaba are 75, 
65, 48, 32, 26, and 23.5. Comparing the distances be- 
tween the groups (for instance, Milwaukee is 85 miles 
beyond Chicago, and Escanaba is 63 miles north of 
Menominee) it is argued that Escanaba’s present rates 
all-rail from Indianapolis should be made by adding the 
arbitraries to the Menominee rates and thus be reduced 
to 55.5, 47, 37, 26, 19%, and 17. 

The rates from Pittsburgh across-lake to Escanaba 
are 79.5, 66.5, 49.5, 33, 28.5, and 25, and to Menominee 
are 47, 41, 32, 23, 20, and 17. Using the same arbi- 
traries Escanaba claims its rates should be 53, 46, 36, 
26, 22, and 19. 

The class rates from Buffalo, N. Y., via lake-and-rail 
to Escanaba are 46, 41, 33, 25, 21, and 18.5; from Cleve- 
land, Ohio, they are 42, 37, 29, 22, 18 and 15%. From 
Buffalo to Gladstone and stations on the Soo Line, Rapid 
River to Sault Ste. Marie, they are 38, 34, 27, 20, 17.5, 
and 15; and from Cleveland 34, 30, 23, 17, 14.5, and 12. 
These rates, it is alleged, would be reasonable to 
Escanaba. 

At the commencement of the hearing the North- 
western objected to the introduction. of any evidence 
on the allegation of unjust discrimination on the grounds 
that there was nothing in the petitions warranting the 
charge and that the allegation was so vague it was 
impossible to meet it. 

Defendants submitted no evidence, the statement 
being made at the close of complainants’ case that prac- 
tically all the defense defendants would have would be 
matter of argument drawn from the tariffs on file. 

In the consideration of all-rail or across-lake rates 
to Escanaba, an exfimination of the comparisons sub- 
mitted by complainants shows that invariably the all- 
rail rates to Escfanaba are used and the across-lake 
rates to Menominee. If, on the other hand, the lake- 
and-rail rates to Escanaba via the port of Gladstone 
are compared with the across-lake rates to Menominee 
it will be observed that Escanaba has the advantage of 
Menominee on the first and second classes; that the 
third class rates are the same, and that Menominee’s 
fourth, fifth, and sixth class rates are lower by 3, 1, and 
2 cents, respectively, than the rates to Escanaba. So 
far as Green Bay is concerned, the comparisons as be- 
tween it and Escanaba are the across-lake rates to 
Green Bay and the all-rail or across-lake-and-rail rates 
to Escanaba. 

Some of the questions presented as to rates from 
Trunk Line territory have been determined by the Com- 
mission. In City of Ashland vs. N. Y. C: & H. R. R. R. 
Co., 20 I. C. C., 3, complainant alleged that it was 
being subjected to unjust discrimination in that it was 
not given the Lake Superior port rate, 68 cents first 
class. The St. Paul basis rail-lake-and-rail, 83 cents 
first class, applicable to Ashland, was attacked. In 1896 
the Western Transit and the Erie & Western Transpor- 
tation companies discontinued their boat service to Ash- 
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land. The Commission held that the act has invested 
the Commission with no authority to compel lake lines 
to run their boats to Ashland, and that: 


If the defendants’ right to operate their boats to Duluth and 
to refuse to operate them to Ashland is, as we believe, unre- 
stricted by the act here invoked, jt follows that they may law- 
fully exact higher rates to Ashland than to Duluth as compen- 
sation for the additional rail haul to the former point. 

In Green Bay Business Men’s Asso. vs. B. & O. R. R. 
Co., 15 I. C. C., 59, the complaint was of unjust dis- 
crimination against Green Bay as compared with Me- 
nominee. In 1906 a line of steamers which had plied 
between Buffalo and Green Bay discontinued its service. 
The rates to Green Bay then were, and now are, on the 
basis of 81 cents first class across-lake-and-rail; the across- 
lake rate to Menominee was 75 cents first class. The 
Commission held that, in view of the peculiar situation 
of Menominee, approximately opposite the Sturgeon Bay 
Ship Canal, and Green Bay having a deep-water rate of 
64% cents, that the Green Bay rate across-lake-and-rail 
might reasonably be higher than the Chicago scale. 

In Commercial Club, etc., vs. S.-P. Co., 12 I. C. C., 
495, Santa Barbara, Cal., sought terminal rates on west- 
bound transcontinental shipments. We said: 


Santa Barbara does not enjoy such water competition as to 
compel the installation of terminal rates voluntarily on the 
part of the rail carriers. By three distinct water routes, and 
at least as many lines of steamships, freight is transported from 
eastern ports to the Pacific coast; but competition between wa- 
ter and rail carriers does not directly, and of necessity, give 
Santa Barbara the advantageous rates which other ports have 
secured, for no steamship line carrying traffic from Atlantic 
ports, either by way of the Straits of Magellan, the Panama 
route or the newly established Tehuantepec route, stops at Santa 
Barbara. * * * 


In the absence of any showing adverse to the reasonableness 
of the transcontinental westbound rates to Santa Barbara in and 
of themselves, we are constrained to deny complainant’s peti- 
tion. To hold that the Southern Pacific Co. must as a matter 
of law grant to Santa Barbara a terminal rate because she lies 
upon the coast line would be in the effect declaring that that 
city enjoys a harbor of a character which nature has not granted 
to her and transportation advantages which are not existent. 

Complainants refer to the fact that prior to June, 
1909, the rail-and-lake rate applicable from New York 
to Escanaba in connection with the New York & Hudson 
Steamboat Co. was on the basis of 58 cents first class. 
This rate also applied to Menominee, and on the date 
above mentioned was reduced to 54% cents, but on 
Oct. 5, 1909, was canceled to both Menominee and Esca- 
naba. 


Defendants argue that inasmuch as Escanaba is not 
reached by a car ferry and is not served by break-bulk 
or package boats the circumstances and conditions of 
transportation to it are substantially different from those 
which obtain at Lake Michigan ports, and that in view 
of the above facts Escanaba is in effect an inland point. 
Complainants state: 


On account of the Mutual Transit Co. refusing to make 
Escanaba a port of call and the withdrawal of the Goodrich 
Transit Co. from participation in through rates from Trunk 
Line Territory to Escanaba, this community is left in the same 
situation as a town located inland, notwithstanding the fact 
that actually it is located on Lake Michigan. In other words, 
so far as transportation facilities are concerned, Escanaba might 
just as well be located 40 miles from the lake. 

All of the points Rapid River to Sault Ste. Marie, 
Mich., are located on the Soo Line. Two of them, Manis- 
tique and Sault Ste. Marie, are served by car ferry. 
They are on the Soo Line and directly intermediate be- 
tween Gladstone and Sault Ste. Marie. Escanaba is 
not on the Soo Line. The rail-lake-and-rail rates to 
Escanaba via the Mutual Transit Co. and Gladstone are 
for Escanaba & Lake Superior Railroad delivery. 

When the following table of rates is analyzed and 


considered in connection with the testimony that 60 to 
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65 per cent of the tonnage to Escanaba moves during 
the summer and that the all-rail or across-lake rates on 
sugar and canned goods to Escanaba are not used, the 
alleged disadvantage against Escanaba is materially nar- 
rowed. 
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for a distance of 1,245 miles, and argue that Memphis 
receives the benefit of its location on the Mississippi 
River, while Escanaba does not receive any benefit on 
account of its location on Green Bay. It would be going 
too far afield to recite the reasons for the adjustment 


Rates from Side-line Points to Head-line Points, in Cents per 100 Pounds. 


AR = all-rail; XL= across-lake; RL = rail-and-lake, or rail-lake-and-rail. 


To Escanaba, To Chi- 
From— Mich. cago, Ill. 
AR XL RL AR RL 
Boston, Mass.: 
Hardware, n. o. s., l. c. 1l......... 76, 76 .(1)64 50 41 
New York, N. Y.: 
es ae OS sa vo ce atvestan tee 46 46 31 30 25 
rr. 1, See 2. me Pe 115 115 (1)73 75 62 
Woes, tm wood, 1. CG, 1....5..<.. 84 84 56 55 46 
ee IS Ee ere eee ern 61 61 (1)42 40 33 
Sugar, minimum 33,000 Ibs., c. 1.(6)33(6)33 -(6)23 (6)26 (6)23 
Saltimare, Md.: 
Canned vegetables, 1. c. 1......... 58 5S (1)36 38 30 
Canned vegetables, minimum 36,000 

Dn OTE ae co FOC 4 ok Te tate tras 3 43 (1)28 27 22 
Tene, 1e-wenee | SB se os 107 107 (1)65 67 54 
Whisky, in wood, 1. c. l......... 77 77 (1)49 48 39 

Pittsburgh, Pa.: 
Pn Perens Re Ce Bis vadesaes boas 42 33 «6(1)33 21 21 
Nails, iron, minimum 36,000 Ibs., 

AS eS RF = Sik ak ae (7)32 2814 (1)25 18 18 
Wire, h.o.-8.. won,.1...¢.: Bees - cave 42 33 (1)33 21 21 
Wire, minimum 36,000 Ibs., ec. 1..(7)32 2814 (1)25 18 18 
Weems, tm wieee: 400: Tk. 6 koe 95 7946(1)65 45 45 
Whisky, in wood, 1]. c. 1........... 67 5644(1)49 33 a3 

Wheeling, W. Va.: 
Pipe, iron, minimum 30,000 Ibs., 
Ut Gs bn S Us Onlak wanes oe OM Ue oho we (7)32 28% 25 18 (8) 
Cincinnati, O.: 
Whisky, in glass, 1. c. l............ 91 76 65 40 40 
Whiemy, im wood, i. ¢, 1........6.% 64 55 49 29 29 
Dunkirk, Ind.: 
eo ge See ee 59 49 49 24 (8) 
Glass bottles, minimum 28,000 Ibs., 
ES ae (9)28% 25 28 11% (2) 


{1)Gladstone, Mich., combination. 
(2)Milwaukeé, Wis., combination. 
(3) Kewaunee, Wis., combination. 
(4)Green Bay, Wis., combination. 
(5)Manitowoc, Wis., combination. 
(6)Specific through commodity rate. 


We have here three omnibus complaints involving 
class rates, and commodity rates on over 100 commodi- 
ties from Trunk Line and Central Freight Association 
territories via all-rail, across-lake and rail-lake-and-rail. 
Sixty-three defendants are involved. Many comparisons 
of rates drawn from tariffs are presented, but specific 
testimony is offered in reference to only a few com- 
modities. In National Petroleum Asso. vs. A. A. R. R. 
Co., 14 I. C. C., 272, the Commission enumerated some 
of the insuperable difficulties involved in such a complaint, 
stating: 

The law authorizes and requires the Commission, when it 
shall be of opinion that any of the rates subject to its jurisdic- 
tion are unreasonable or otherwise unlawful, to determine and 
prescribe what will be the just and reasonable rates thereafter 
to be charged as maxima. It necessarily follows that the Com- 
mission should base its opinion upon facts and circumstances 
disclosed at the hearing, or otherwise entitled to consideration, 
of sufficient weight and force to appeal to the understanding 
and conscience of intelligent men, and the experience of the 
Commission as well as numerous decisions of the courts have 
established precedents and standards by which the Commission 
ought to be guided and aided in reaching a just and reasonable 
conclusion. 

Reference was made to the language used in Dallas 
Freight Bureau vs. M., K. & T. Ry. Co., 12 I. C. C., 427: 

The case seems to have been thrown together as if the 


Commission needed only to have the opportunity presented to 
it to take favorable action. 


In the instant cases defendants state: 


The complaints in these cases contain very broad general 
allegations that the rates into Escanaba are unreasonable and 
unjustly discriminatory. These allegations are not, however, 
supported by any statements of fact, and it is submitted, for 
that reason, that the scope of the issues must be determined by 
the evidence introduced at the hearing. 


Complainants refer to the fact that class rates from 
New York to Memphis are on the basis of $1 first class 


To Milwaukee, To Green Bay, To Menominee, 


Wis. Wis. Mich. 
AR XL RL AR XL RL AR XL RL 
50 50 41 (2)80 (3)71 43 (2)83 50 (4)64% 
30 30 25 (2)42% (3)40 26 (2)45 30 (4)36% 
75 75 62 (2)110 (3)100 64144(2)115 75 (4)91 
55 55 46 (2)85 (3) 76 48 (2)88 55 (4)69% 
40 40 33 (2)56 (5)53 35 (2)60 40 (4)47 
(6)26 (6)26 (6)23 (6)33 (6)28 (6) 24 (6)33 (6)26 (6)30 
38 38 30 (2)54 (5)51 32 (2)58 38 (4)44 
27 27 22 (2)39%4 (5)387% 23 (2)42 27 (4)338% 
67 67 54 (2)102 (5)93% 5644 (2)107 67 (4)83 
48 48 39 (2)78 (5)69 41 (2)81 48 (4)62% 
23 22 23 39 26 26 42 23 23 
20 19 20 (6)29 22 22 (7)32 20 20 
23 22 23 39 26 26 42 23 23 
20 19 20 (6)29 22 22 (7)32 20 20 
47 45 47 89 53 53 95 47 47 
35 33 35 63 39 41 67 35 (4)62% 
20 19 20 (6)29 22 22 (7)32 20 20 
‘ 
s 
16 46 16 52 52 1614 52 46 (4)83 
33 33 33 37 37 41 37 33 (4)62% 
28 28 24 37 (5)49 41 37 49 (4)58% 
18% 13% 12% 19 (5)25% 23 19 25 (4)33% 


(7)Specific through commodity rate subject to minimum 
36,600 pounds east and west of Chicago junctions. 

(8)No rate via route shown. . 

(9)Commodity rate subject to a minimum 28,000 pounds east 
of Chicago and 30,009 pounds west. 


of rates from New York to Memphis, which bear no 
relationship to the Escanaba rates. 

In Burnham-Hanna-Munger Co. vs. C., R. Il. & P. Ry. 
Co., 14 I. C. C., 299, we found that the rates to St. Paul 
and Minneapolis are controlled by competition of water 
lines and Canadian rail lines, and that, therefore, they 
may reasonably be lower than to Missouri River cities. 
Complainants ask that the all-rail rates from New York 
to Escanaba shall be materially less than from New 
York to Kansas City via St. Louis, for approximately the 
same distance, disregarding the fact that Escanaba al- 
ready has the advantage of the St. Paul-Minneapolis all- 
rail rates for about the same distance. 

In Indianapolis Freight Bureau vs. C., C., C. & St. L. 
Ry. Co., 16 I. C. C., 56, we found that the rates appli- 
cable from the Mississippi River to the Missouri River 
as parts of the through rates on class-rate traffic from 
Indianapolis to the Missouri River should not exceed 
55 cents, first class. The distance from Indianapolis to 
the Missouri River is 524 miles, and to Escanaba it is 
531 miles. Complainants ask that rates from Indianapolis 
to Escanaba be established on the basis of 55% cents, 
first class, when the local rate from Indianapolis to East 
St. Louis is 38 cents, first class, for a distance of 242 
miles, making the rate from Indianapolis to Missouri 
River cities 93 cents. The first-class rate, all-rail, from 
Indianapolis to Escanaba is 81 cents; across-lake it is 
75 cents. 


We said in Green Bay Business Men’s Asso. vs. 
B. & O. R. R. Co., supra: 


If this question were presented to the Commission as an 


abstract proposition for the first time, we should find no ground 
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for including Green Bay in 100-per-cent territory. The exten- 
sion of that rate to any of these towns upon the west shore of 
Lake. Michigan is a forced one. 

The car-ferry lines make the rates and Escanaba 
lacks the compulsion of that facility. It possesses cer- 
tain natural advantages inherent in its location, but 
they do not impel the furnishing of transportation facili- 
ties which Escanaba seeks and which inure to the benefit 
of its commercial 

There is here no evidence on which we can find that 
any rate is inherently unreasonable. 

Whether an attack upon an entire schedule of rates is well 
founded or not is to be determined largely by ascertaining 
whether the gross amount of traffic carried on those rates 
affords the carrier, above its operating expenses and taxes, a 
reasonable return upon the fair value of the property. Frye & 
Sruhn vs. N. P. Ry. Co., 13 I. C. C., 501. 

Complainants’ main interest is in the competitive 
situation as between Escanaba and Menominee. The 
real question is one of alleged discrimination. The alle- 
gation with respect to Chicago and Milwaukee answers 
itself. Green Bay has deep-water service and is approxi- 
mately the same distance from Kewaunee and Manitowoc, 
both of which are served by car ferry. Its situation has 
already been covered in the Green Bay case, supra. 

Sault Ste. Marie is a port of call for the Anchor line 
and six other lines of boats. Manistique, served by car 
ferry, is located on the Soo Line intermediate between 
Gladstone and Sault Ste. Marie. Can we find that rates 
compelled by competition at Gladstone, Manistique and 
Sault Ste. Marie are unduly prejudicial to Escanaba, 
which is not on the Soo Line? 


If we took specific instances of Escanaba’s disadvan- 
tage as compared with Menominee, we could only repeat 
the dissimilar circumstances and conditions at Escanaba 
and Menominee. Escanaba labors under disadvantages, 
not by reason of its location, not due to lack of natural 
advantages, but because it is not served by a car ferry 
or by boat lines against which an order of the Commis- 
sion would properly lie. 


The record discloses nothing on which wé can reach 
a finding as to commodity rates. On the surface, the 
all-rail commodity rates to Escanaba may seem discrimi- 
natory as compared with Menominee’s all-rail rates, when 
the across-lake and the across-lake-and-rail rates to both 
points are more nearly the same; but whether the dis- 
criminations are unjust is not determinable, because we 
search the record in vain for a ray of light on that 
question. 


Complainants present a statement of rates from New 
York to various points not reached by car ferry direct. 
For instance, Port Washington and Sheboygan, 75 cents 
first class; Green Bay and De Pere,*81 cents; Oconto and 
Peshtigo, 864% cents. As stated in the Green Bay case, 
supra, the first two are intermediate, Milwaukee to Mani- 
towoc. De Pere is intermediate, Manitowoc to Green 
Bay. Oconto and Peshtigo are intermediate, Green Bay 
to Menominee. No higher rate can be maintained to the 
intermediate points. Escanaba is not intermediate be- 
tween points which are served by car ferry and, as 
stated by complainants and defendants, is practically in 
the situation of being located inland. Were-we to grant 
it the adjustment here sought, inland points would be 
justified in making the same demand. 


On the record, from a diligent examination of tariffs 
and from our knowledge of rate conditions, we are un- 
able to find that the rates challenged are unreasonable 


bo 
gl 
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or that they subject Escanaba to discriminations which 
are unjust. 
The complaints will be dismissed. 


ORDER, 

These cases being at issue upon complaints and an- 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part 
hereof: 

It is ordered, That the complaints in these proceed- 
ings be, and they are hereby, dismissed. 


Modifies Previous Order 


OPINION NO. 1911 
FOURTH SECTION APPLICATION DOCKET NO. 1243. 
IN THE MATTER OF THE APPLICATION OF 
SOUTHERN PACIFIC CO. FOR RELIEF UNDER 
THE PROVISIONS OF THE FOURTH SECTION 
WITH RESPECT TO TRAFFIC MOVING BE- 
TWEEN PORTLAND AND SAN FRANCISCO AND 
OTHER SAN FRANCISCO BAY POINTS. 
Submitted May 6, 1912. Decided June 6, 1912. 


Upon application for modification of the conclusions of the 
original report herein, Held, that: 

1. The carrier has not justified the application of the same 
rates from other points upon San Francisco Bay and points 
inland to Portland as are extended from San Francisco 
to Portland. 

2. The carrier has justified the application of higher rates 
southbound from Portland to points inland than to San 
Francisco. 

3. The carrier has not justified the application of higher rates 
to points on the Willamette River on traffic northbound 
from San Francisco than are applied on traffic south- 
bound from Portland to points on the Sacramento River. 

4. The carrier has not justified the application of rates from 
San Francisco that are higher to points between San 
Francisco and Portland than the combination of locals 
on Portland. 

5. The carrier has not justified the reasonableness of the higher 
rates existing at points between San Francisco and Port- 
land or the discrimination now existing against such in- 
termediate points. 


Henry Thurtell for Interstate Commerce Commis- 
sion. 7 


Edward M. Cousin for Willamette Valley shippers, 
interveners. 


Frank H,. McCune for Medford Traffic Bureau and 
T. Jones Co., interveners. 


William R. Wheeler and Seth Mann for Traffic Bu- 
reau of Merchants’ Exchange of San Francisco, inter- 
vener. 


F. C. Dillard, W. F. Herrin, H. A. Scandrett, C. W. 
Durbrow, W. W. Cotten and C. B. Squires for Southern 
Pacific Co. 


Supplemental Report of the Commission. 
LANE, Commissioner: 


A previous report in this matter, 22 I. C. C., 366, 
concluded as follows: 


In view of the condition here presented, we must find that 
the carrier has not justified the rate situation presented in its 
tariff in these respects: 

(1) The application of the same rates from other points 
upon San Francisco Bay and points inland to Portland as are 
extended from San Francisco. 

(2) The application of higher rates southbound from Port- 
land to points inland than to San Francisco. 

(3) The application of higher rates to points on the Wil- 
lamette River on traffic northbound from San Francisco than are 
applied on traffic southbound from Portland to points on the 
Sacramento River. 

(4) The application of rates from San Francisco that are 
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higher to points between San Francisco and Portland than the 
combination of locals on Portland. i 

(5) The application of unreasonably higher rates at inter- 
mediate points. 

Instead, however, of denying the application of the carrier, 
we shall give permission for it to make a further showing under 
its application in accordance with the views herein expressed 
as to the requirements of the law. 

The further hearing has been had in which all parties 
have been fully heard, and after full consideration of 
the record the Commission is of the following opinion: 

(1) The carrier has not justified the application of 
the same rates from other points upon San Francisco 
Bay and points inland to Portland as are extended from 
San Francisco to Portland. 

The carrier claims that it instituted this policy in 
1906 to increase its loaded-car movement northward. 
The carrier was asked to submit a statement showing 
the empty-car movement northbound for a period of 
years prior to 1906 and subsequent thereto. It has sub- 
mitted a statement of the empty-car movement north- 
bound and southbound for the years subsequent to 1906, 
but has submitted no record for the years prior thereto. 
This statement shows that of all of the cars moving 
northbound between June 25 and Dec. 31, 1906, 22 per 
cent went empty, while for the same period but 3 per 
cent of the cars moving southward were empty. During 
1907, 40 per cent of the cars northbound were empties 
and 5 per cent of the cars moving southbound were 
empties. In 1908 approximately 31 per cent of the cars 
moving northbound were empty and 9 per cent of the 
cars moving southbound were empty. In 1909 the per- 
centage was 34 per cent northbound and 10 per cent 
southbound. In 1910, 30 per cent northbound, 9 per 
cent southbound. In 1911, 20 per cent northbound, 13 
per cent southbound. The great volume of lumber mov- 
ing southbound during 1907, 1908, 1909 and 1910 accounts 
for the small percentage of empties southbound and the 
large percentage of empties northbound. There is noth- 
ing in the statement as to the number of empties moy- 

ing northbound prior to 1906, when the rates were put 
in, ostensibly to give northbound lading. This showing 
is insufficient to satisfy us that some points intermediate 
between San Francisco and Portland should be given the 
water competitive rate that San Francisco enjoys unless 
the carrier is willing to extend this policy to all inter- 
mediate points. 
(2) The carrier has justified the application of 
higher rates southbound from Portland to points inland 
than to San Francisco. 


In this connection the following colloquy is perti- 
nent. The witness on the stand was the traffic manager 
for the Southern Pacific, and the questions were put by 
an examiner: 


Traffic manager: The reason we do not apply southbound 
to the inland points the same rates that we apply to San 
Francisco, while we make them the same northbound, is be- 
cause there is no empty movement of cars southbound to any 
extent, 

Examiner: Then, what you want the Commission to under- 
stand is this, with respect to 1 and 2, that you make your 
rates from Portland to San Francisco and to Lathrop and all 
these other points what you can get? 

Traffic manager: Yes, sir. 

Examiner: And that you are able to get these arbitraries 
above the San Francisco rate southbound, but that experience 
has demonstrated that while it would appear that you could 
get the same rate northbound, your northbound empty-car move- 
ment was so large that it was to your interest to make those 
rates even more attractive than the conditions. would apparently 
warrant, and that you have made those rates more attractive 
in order to get, more of your busifiess to fill up your empty 
ears? 

Traffic manager: That is it exactly. . 


(3) The carrier has not justified the application of 
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higher rates to points on the Willamette River on traffic 
northbound from San Francisco than are applied on 
traffic southbound from Portland to points on the Sacra- 
mento River. 

The explanation of this situation given by the carrier 
through its traffic manager is as follows: 

The rates northbound from San Francisco to points on the 
Willamette Valley are made by combining on Portland. The 
rate so made to each point in the Willamette Valley is different 
one from the other, according to the local rate in effect from 
Portland to points south, being a higher rate as you recede from 
Portland. And that’applies, naturally, a higher rate to Willa- 
mette Valley points northbound from San Francisco to some of 
the points, and from points near Portland they would be less 
than the Sacramento rate. Generally speaking, | would state 
that to be correct. 

The reason the Portland and Sacramento River points 
rates are lower is because the rate is made by combining, if 
you please, on San Francisco as far as Sacramento, and that is 
made by taking the ocean rate of 45 cents, first class, and add- 
ing to that the old Sacramento River rate of 15 cents, making 
a through rate of 60 cents, and that was the maximum at all 
points on the Sacramento River, and therefore was not a gradu- 
ated rate or a full combination of what we might call the rail 
rates, but of the Sacramento River rates, and therefore made 
to Sacramento and made to points along the peninsula, Port 
Costa, and those points a 60-cent rate, which I considered gen- 
erally lower than most of the points have on traffic going from 
San Francisco northbound to Willamette Valley points, because 
of the loca] rate increasing as we recede from Portland, 

There has been no showing made, other than this, 
as to why the same policy should not be pursued by 
the .carrier as to Willamette Valley points that is pur- 
sued by the carrier as to Sacramento River points. Ii 
Portland is not entitled to any lower rates to inter- 
mediate points on the Sacramento River, then San Fran- 
cisco is not entitled to any lower rates to intermediate 
points on the Willamette River. 

(4) The carrier has not justified the application of 
rates frem San’ Francisco that are higher to points be- 
tween San Francisco and Portland than the combina- 
tion of locals on Portland. This matter was treated of 
in the previous report, and nothing was added by this 
record, excepting the statement that the carrier cannot 
defend this situation excepting as a temporary matter. 
The rates which have been established by the Oregon 
commission as local rates from Portland south are effect- 
ive at present, but the order of the commission is being 
resisted by the carrier, and the case is now in the 
Supreme Court. When this litigation is concluded, the 
carrier says, if the Oregon commission scale is upheld, 
the rates to intermediate points will be made on the 
combination of the rate to Portland plus the Oregon 
commission scale south. 

(5) The carrier has not justified the reasonable- 
ness of the higher rates existing at points intermediate 
between San Francisco and Portland or the extent to 


which it now discriminates against intermediate points. 


ORDER. 
Class Rates. 

This application, No. 1243, asks for authority to 
continue class rates between Portland, Ore., and San 
Francisco, Cal., that are lower than the rates concur- 
rently in effect from, to and between intermediate points. 
A public hearing having been had, and full investigation 
of the matters and things involved having been made, 
and the Commission having, on the date hereof, made 
and filed a report containing its findings of fact and 
conclusions thereon, which said report is herein referred 
to and made a part hereof: 

It is ordered, That that portion of this application 
which seeks authority to continue to Portland, Ore., 
from other points upon. San Francisco Bay, and points 
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inland, the same class rates as are extended from San 
Francisco, and to continue higher rates from interme- 
diate points be, and the same is hereby, denied, effect- 
ive Aug. 1, 1912. 

It is further ordered, That petitioner herein be, and 
it is hereby, authorized to continue the present class 
rates from Portland to San Francisco, and to continue 
higher class rates to intermediate stations, which rates 
to intermediate stations shall not be higher than the 
sum of the class rates to San Francisco added to reason- 
able locals from San Farncisco to destinations, and pro- 
vided further, that the class rates southbound from, to 
or between intermediate stations shall in no case exceed 
the following scale: 

Sr ee 1 2 3 4 5 y BB. & oe 

ME Waws bo snceas 150 128 105 90 75 75 60 45 38 30 

It is further ordered, That petitioner herein be, and 
is hereby, authorized to continue the present class rates 
from San Francisco to Portland, and to establish class 
rates from San Francisco to Willamette Valley points 
and other stations south of Portland, which shall be not 
higher than the rate to Portland, plus reasonable locals 
from Portland to destinations, and provided further, that 
the class rates northbound from, to or between inter- 
mediate stations shall in no case exceed the following 
scale: 


ME 200 Jes wa s'eo 1 2 Se eee ee ee eS 
OS ee 150 128 105, 90 75 75 60 45 38 30 

The Commission does not hereby approve any rate 
or rates that may be continued or established under 
this authority, all such rates being subject to complaint, 
investigation and correction if in conflict with any other 
provision of the act. 

And it is further ordered, That all other and further 
relief sought under this application be, and the same is 
hereby, denied, effective Aug. 1, 1912. 


Attacks Uniform Demurrage 


OPINION NO. 1910 
NO. 4340. (24 I. C. C. REP., P. 27.) ALAN WOOD 

TRON & STEEL CO. VS. PENNSYLVANIA RAIL- 

ROAD CO. ET AL. 

Submitted Feb. 8, 1912. Decided June 3, 1912. 
Complaint attacks certain features of the uniform demurrage 
code. Carriers have voluntarily eliminated the provision 

for separating cars under the average agreement into (a) 

box cars including refrigerator cars, and (b) freight cars 

of all other descriptions. That being the only change which, 
under this complaint, we would order, complaint dismissed. 

Clement B. Wood for complainant. 

George Stuart Patterson for Pennsylvania Railroad 
Co. 

William L. Kinter for Philadelphia & Reading Rail- 
way Co. 

Report of the Commission. 
CLARK, Commissioner: 

This is a companion proceeding to No. 4254, Alan 
Wood Iron & Steel Co. vs. P. R. R. Co., 22 I. C. C., 540. 
The method of operation at and physical characteristics 
of complainant’s plant at Ivy Rock, Pa., will not, there- 
fore, be repeated. 

The attack here is upon certain provisions of the 
uniform demurrage code, which defendants have adopted, 
the allegation being that they are unreasonable and dis- 
criminatory. This code was not prepared ‘by the car- 
riers, but by a committee of the National Association 
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of Railway Commissioners, composed of a representative 
of each state that has a railway commission and a mem- 
ber of the Interstate Commerce Commission. The code 
so reported was adopted by the National Association in 
convention and was approved, but not prescribed, by this 
Commission. The charge of discrimination is based on 
the fact- that complainant uses industrial interchange 
tracks. 

Complainant objects to: 

1. The absence of an-industrial rule. The proposed 
rule, which was submitted to the committee on car serv- 
ice and demurrage of the Nationa] Association of Rail- 
way Commissioners, was as follows: 


When cars are interchanged with industrial plants perform- 
ing their own switching service, handling cars for themselves or 
other parties, an allowance of 24 hours will be made for switch- 


ing in addition to the regular time allowed for loading and 
unloading. If cars are reloaded after being unloaded, an addi- 
tional 48 hours’ free time will be allowed. 


2. Absence of provisions requiring notification to 


consignees having interchange tracks. 

Under the rules constructive or actual delivery upon 
interchange tracks constitutes notice thereof to con- 
signee. Notice to others must show point of shipment, 
car initials and numbers, and the contents, and, if trans- 
ferred in transit, the initials and number of the original 
car. 

3. Under “Average agreement:” 

(a) Separation of cars into (1) box cars, includ- 
ing refrigerator cars; (2) freight cars of all other de- 
scriptions. 

(b) Absence of provision for additional free time 
on account of weather interference and bunching. 

Under the individual car plan of demurrage no 
charges are assessed: (1) When the condition of the 
weather during the prescribed free time makes it im- 
possible to employ men or teams in loading or unload- 
ing, or to load or unload without serious injury to the 
freight; (2) when shipments are frozen so as to prevent 
unloading during the prescribed free time or when be- 
cause of high water or snowdrifts it is impossible to 
get to cars for loading and unloading during that time; 
(3) when as the result of the act or neglect of any 
carrier cars for one consignee are bunched and delivered 
in accumulated numbers in excess of daily shipments. 
In these instances the free time is extended so that a 
consignee is accorded the same amount of free time he 
would have been entitled to but for those causes. 

(c) Provision as to debits and credits, 

The rules provide: “In no case shall more than 
one day’s credit be allowed on any one car.” 

In view of complainant’s statement that defendants 
are not charged with having violated the rules, defend- 
ants ‘contend that the report of the committee on car 
service and demurrage, National Association of Railway 
Commissioners, conclusively refutes the contentions ad- 
vanced by complainant. 


Industrial Rule. 


Under demurrage rules previously in effect, besides 
the additional time allowed industrial plants performing 
their own switching, 24 hours’ free time was allowed 
where pig iron or scrap was analyzed before unloading. 
In the new, or uniform, rules the industrial rule was 
omitted. Where cars are placed at loading and unload- 
ing points by the carrier, the free time begins to run 
from the first 7 -a. m. after the cars are so placed. At 
industrial. plants which do their own switching to and 
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from interchange tracks the time begins to run from the 
first 7 a. m. following placement on interchange tracks, 
and continues until return thereto. 

It is alleged that no objection was made at the pub- 
lic hearing in Washington in June, 1909, to the industrial 
rule contained in the draft of proposed rules, and that 
only casual reference was made to it in the discussions. 
After reading what purported to be the recommendations 
which would be made by the committee to the conven- 
tion of the National Association of Railway Commis- 
sioners, complainant wrote the chairman of the com- 
mittee on Nov. 12, 1909, requesting that shippers and 
railroads be given a public hearing before the rules 
became effective. The convention met Nov. 16, 1909. 
Feeling that at the public hearing in June, 1909, all had 
been given every opportunity to submit their views, it 
was considered not only impracticable, but unnecessary, 
to grant further hearing. Counsel for complainant was 
present at and participated in the proceedings before 
the committee and filed a brief on behalf of complain- 
ant. 

Complainant contends that the only theory on which 
the elimination of the industrial rule can be supported 
is that transportation ceases at the interchange track. 
It is argued that interstate commerce commences and 
ends at the points of loading and unloading, 


Complainant receives cars from and delivers them 
to the defendants on interchange tracks. Although each 
defendant classifies cars according to commodities, com- 
plainant, as a preliminary to switching loaded cars to 
unloading points, consolidates the classifications, weighs 
the cars, both loaded and empty, and analyzes pig iron 
and scrap.. In view of these facts, complainant contends 
additional free time should be allowed. 


The report of the committee on car service and 
demurrage, on page 221 of the proceedings of the twenty- 
first annual convention of the National Association of 
Railway Commissioners, accounts for the disappearance 
of the industrial rule. The gist of the report in this 
respect is that an allowance in the form of additional 
time is just as unlawful as one in the form of money. 
Complainant, however, submits that General Electric Co. 
vs. N. Y., C. & H. R. R. R. Co., 14 I. C. C., 237; Solvay 
Process Co. vs. D., L. & W. R. R. Co., 14 I. C. C., 246, 
and Chicago & Alton Ry. Co. vs. U. S., 212 U. S., 563, 
which were quoted by the committee in its report, do 
not touch on the illegality of the industrial rule. It is 
argued that section 15 of the act clearly recognizes the 
right of the carrier to give compensation to any person 
rendering any service, such as switching, although it 
apparently does not give the Commission the right to 
compel the carrier to give such compensation. It is 
alleged that Union Pacific R. R. vs. Updike Grain Co., 
222 U. S., 215, following Diffenbaugh case, 222 U. S., 42, 
recognize that services performed by the owner may be 
a part of the interstate transportation and carriage; that 
the switching between the tracks of the carrier and the 
loading and unloading points of the industry is a part 
of the interstate transportation, and it is proper for 
the demurrage rules to give additional time allowance 
for this part of the interstate transportation when per- 
formed by the industry and not by the carrier. Even 
conceding for the sake of argument that complainant may 
be reimbursed for the switching service it performs, and 
without passing upon the legality of such an allowance, 
does it follow that the reasonable compensation specified 
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in the act shall be enlarged by additional free time? 
Does not this argument suggest that because it may be 
legal for the defendants to make a reasonable allow- 
ance to complainant they should discriminate in its 
favor? We are not prepared to direct additional time 
@llov ance to industrial plants. 


Notification. 
In the committee report it was stated: 


Placement of cars upon private or interchange tracks should 


be sufficient notice to the consignee equipped with these facili- 
ties, for the reason that such delivery is not made except in 
response to general or special orders. 


It appears from the evidence that, in some instances, 
free time commences to run before the car can be re- 
moved from the interchange track. The contents of a 
box car cannot be known without breaking the seal, and 
that has been held to constitute acceptance. Even as to 
open cars, it is possible only to see the contents and 
car number. It is the practice of some shippers to con- 
sign to complainant a car of some commodity, particu- 
larly scrap iron, without having received an order there- 
for, and, if same is accepted by an unwary consignee 
under the misapprehension that it was shipped under 
contract, to demand more than the market price. To 
protect against such fraud complainant claims it is en- 
titled to notice containing the information now given 
consignees other than those receiving freight on inter- 
change tracks. The complainant avers that the defend- 
ants are under legal obligation to furnish similar in- 
formation; that until it is furnished delivery is not com- 
plete, and time should not begin to be computed. In 
some cases it takes three or four hours before the de- 
sired information can be obtained from the defendants, 
it being secured by telephone. 

We think that defendants should give to complain- 
ant notice of arrival of cars loaded with scrap iron and 
of consignments in box cars, stating point of shipment, 
car initials and number and contents, and that under 
the average plan of demurrage free time on such cars 
should run from the first 7 a. m., after such notice is 
mailed, or is given verbally or by telephone, or from 
the first 7 a. m. after the car is placed upon interchange 
track, if such placement is later than the giving of 
notice. We assume that this suggestion will be followed 
by defendants without the entry of an order with regard 
thereto. 5: 

Average Rule: Separation of Cars Into Two Classes. 

The report of the committee on car service, demur- 
rage and reciprocal demurrage to the twenty-third annual 
convention of the National Association of Railway Com- 
missioners, in October, 1911, and which was adopted by 
the convention, contained the following: 


From such information and facts as we have been able to 
obtain in the matter it appears to us that rule 9, the so-called 
average rule of the uniform code, would tend to promote even 
greater efficiency in car movements and would become even 
more equitable to all concerned than is now the case if it was 
so amended that the credits earned on any kind or class of 
freight cars could be used in offsetting debits accrued on any 
other kind or class of freight cars. For these reasons we recom- 
mend that subdivision “‘C’ of said section 9 in the uniform 
code be either repealed or so amended that, for the purposes of 
this section, all the freight cars be placed in only one class. We 
wish to call the attention of the officers and members of the 
American Railway Association to this recommendation, and 
earnestly hope it will receive their serious consideration. 


During a period of 15 months from June, 1910, to 
August, 1911, complainant paid $1,002 demurrage. If 
the average rule had permitted the offsetting of credits 
which were earned on one class of equipment against 
debits accrued upon the other class, $569 of this demur- 
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rage would not have accrued. In other words, with the 
exception of the months of July and December, 1910, and 
March, 1911, complainant had sufficient credits to offset 
the debits. In July, 1910, it handled via the lines of 
both defendants 625 cars other than box cars, and paid 
$460 demurrage thereon. Had it been able to offset 
credits earned on box cars against the debits on other 
cars it still would have had assessable against it $334. 
What the conditions were which brought about the pecu- 
liar situation in this month is not disclosed by the rec- 
ord. At any rate, but for the separation rule, during 
a period of 15 months complainant would have had only 
$374 demurrage on approximately 25,000 cars handled. 
We cite this simply to show that the greater part of the 
demurrage which complainant paid accrued through the 
application of the subdivision of the average rule pro- 
viding for the separation of cars into two classes. The 
argument is advanced that, generally speaking, it takes 
longer to unload box cars than freight cars of other 
kinds. The situation disclosed by the record,* however, 
is that, with the exception of the three months men- 
tioned, no demurrage against complainant accrued on 
the Pennsylvania on cars other than box cars; whereas, 
on the contrary, no demurrage accrued on the Reading 
on box cars. In other words, it would appear that com- 
plainant was not able to promptly unload box cars on 
the Pennsylvania, but was able to do so on the Reading. 

Since this case was heard a committee of the Amer- 
ican Railway Association, representing the carriers, and 
a committee from the National Industrial Traffic League, 
representing the shippers and consignees, have mutually 
agreed upon changes in the uniform code, eliminating 
objectionable features that developed Trom experiences 
thereunder. Among the changes so agreed upon is the 
elimination of the provision for separation of cars into 
two classes under the average rule. The action of these 
cDmmittees has been approved by the American Railway 
Association, and the uniform demurrage code as _ so 
amended has been approved, but not prescribed, by the 
Commission. 

Weather Interference and Bunching. 


No testimony was given as to the effect upon plants 
doing their own switching of the absence of a weather- 
interference rule from the average agreement. Instances 
of bunching were cited. One is illustrative: Fifty-eight 
cars of coke were shipped between December 20 and 31; 
31 prior to December 24, and the remainder on and after 
that date. Thirty-one were delivered on January 2 
and 23 on January 4; the remainder thereafter. Demur- 
rage accrued. We only have the fact that the cars were 
delivered in accumulated numbers in excess of daily 
shipments, and no evidence as to whether or not that 
was a direct result of the act or neglect of carriers. 

The committee on car service and demurrage re- 
ported: 

We cannot blind ourselves to the fact that the ‘“‘weather 
rule” and its fellow, the “bunching rule,”’ lend themselves pe- 
culiarly to gross abuses. They are employed constantly as pre- 


texts for exempting favored industries from demurrage gener- 
ally. 


However, the committee was convinced that their 
omission from the individual plan would -entail great 
hardship, but stated that “The average rule is intended 
to take care of all bunching and weather interference.” 

Debits and Credits. 

Complainant contends that the so-called average rule 

is not a true average rule, because only one day’s credit 
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is allowed upon a car unloaded and returned to the inter- 
change track before the free time begins to run. The 
industry, it is alleged, is justly entitled to credit for the 


extra day which it has saved by its promptness, 


It appears unnecessary to here repeat what was said 
by the committee on car service and demurrage in its 
report to the convention of the Association of Railway 
Commissioners in recommending the average agreement. 
It is probably sufficient to say that that rule had both 
supporters and opponents. The elimination of the sepa- 
ration of cars into two classes was recommended. Act- 
ing thoughtfully and deliberately, the committee and the 
convention decided not to include in the average agree- 
ment provision that demurrage should not accrue on 
account of weather interference and bunching. The pro- 
vision for but one day’s credit was likewise purposely 
made. 

The only change in the demurrage rules which, under 
this complaint, we would order has already been made 
by the carriers. 

The complaint will, therefore, be dismissed. 


Coast Group Rates Govern 


OPINION NO. 1919 
NO. 3090. (24 I. C. C. REP., P. 89.) McCLOUD RIVER 
LUMBER CO. VS. SOUTHERN PACIFIC CO. ET AL. 


Submitted Dec. 30, 1910. Decided June 4, 1912. 


Complainant is entitled to through routes and joint rates on lum- 
ber in carloads from McCloud, Cal., to the eastern destina- 
tions to which the coast group rates apply, but such rates 
should not exceed the coast group rates by more than 1% 
cents per 100 pounds. 


Pillsbury, Madison & Sutro and J. O. Bracken for 
complainant. 

Robert Dunlap, T. J. Norton and E. W. Camp for 
Atchison, Topeka & Santa Fe Railway Co. 

C. W. Durbrow and Nathan P. Bundy for defendants. 
other than McCloud River Railroad Co. and Atchison, 
Topeka & Santa Fe Railway Co. 

F. C. Dillard for Southern Pacific Co. and others. 


Report of the Commission. 
CLARK, Commissioner: 

Alleging unjust discrimination, the complaining cor- 
poration asks the establishment of “reasonable through 
and joint rates” on lumber, carloads, from McCloud, Cal., 
to eastern destinations, on the same bases as those ap- 
plicable from the so-called “coast rate group.” On ac- 
count of the practical identity of ownership of com- 
plainant and the McCloud River Railroad we have held 
this case pending our conclusions in the Tap Line case, 
28 1; CO. OC, att. 

Complainant is engaged in logging and the manu- 
facture of lumber. It owns some 230,000 acres of timber 
lands in Siskiyou County, California, about 65,000 acres 
of which have been cut. Assuming that the same amount 
per year will be cut in the future as in the past, com- 
plainant estimates that it will take 30 years to deforest 
the remaining acres. One of the defendants, however, 
questions this calculation and estimates that it will re- 
quire but half that time. The sawmills and plant of 
complainant are located at McCloud, which is on the 
McCloud River Railroad, 17 miles from Sisson, Cal:, a 


main line station on the Southern Pacific and the junc- 


tion of the two carriers. In 1908 it manufactured 54,- 
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000,000 feet of lumber and in the following year 75,000,- 
000 feet. Approximately 45 per cent of the annual out- 
put, amounting to between 1,200 and 1,500 cars, was 
shipped to points east of Ogden, Utah. 


The logs are hauled an average distance of 20 miles 
to McCloud over temporary spurs of the McCloud River 
Railroad, for which service a charge of $10 a car iis 
made. The lumber is loaded on cars of foreign carriers, 
which are transported by the McCloud River Railroad 
to Sisson, its western terminus, at which point they are 
delivered to the Southern Pacific Co. for carriage by it 
and other defendants to final destination. There is no 
reloading or other change in the shipments after they 
are loaded at McCloud. It is testified that they are 
billed from McCloud to Sisson and are rebilled thence 
to destination; that is, while the carriage is continuous 
from McCloud to destination it is not under through 
billing. The record is not as clear on this point as 
might be wished, but the statement just referred to is 
understood to relate to waybillimg and not to bills of 
lading, as it appears that the charges of the McCloud 
River Railroad for the haul to Sisson follow on the 
billing to destination and are collected at destination. 
The rate for transportation from McCloud to Sisson is 
11% cents per 100 pounds. 


The rates per 100 pounds applicable from Sisson 
and other points grouped therewith to points of des- 
tination in the states named are: Colorado, 40 cents; 
Nebraska and Kansas, 50 cents; Iowa, 50 and 57% cents; 
Illinois and Indiana, 60 cents; New York, Pennsylvania, 
New Jersey and Maryland, 75 cents. 

These rates apply from main line and branch line 
points on the Atchison, Topeka & Santa Fe; from main 
line and branch line points on the lines of the Southern 
Pacific Co. in California and Oregon, with the exception 
of Truckee River and San Francisco Bay points, and 
from points on lines of which the Southern Pacific has 
control through ownership of the capital stock. From 
the Truckee River points differentials below the coast 
rates are applicable, and from San Francisco Bay points 
lower proportional commodity rates apply. It is alleged 
that these proportional rates were established in an 
effort to divert lumber from Portland and Puget Sound 
points down through California, 

Competitors of complainant are located at Weed, 
Hilt and Bray, Cal., and Klamath Falls, Ore. Weed and 
Hilt are on the main line of the Southern Pacific, the 
former 12 and the latter 95 miles north of Sisson. Bray 
and Klamath Falls are on the line of the California 
Northeastern Railroad; Bray is a short distance north 
of Weed and Klamath Falls and 98 miles north of Sisson. 
The plant of the lumber company which ships from 
Klamath Falls is located at Shippington, 3 miles from 
Klamath Falls and on a spur of the California North- 
eastern. 

Complainant contends that the circumstances and 
conditions under which the lumber is produced and 
milled by its competitors are identical with the methods 
it employs. But while the plant at Hilt owns its log- 
ging road, the testimony does not show that any of 
complainant’s competitors owns a line extending from 
the mill to the junction point with the Southern Pacific 
Co. It does appear that in getting the logs to the mills 
some of its competitors traverse a greater distance 
than does complainant. No witness was able to state 
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the rates paid by the other lumber companies for having 
their logs carried to the mills, but, inasmuch as the coast 
group rates apply from Weed, Hilt, Bray and Klamath 
Falls, complainant contends it is subjected to discrimi- 
nation to the extent of the local rate of the McCloud 
River Railroad Co. from McCloud to Sisson, and that by 
reason thereof it is unable to market certain kinds of 
lumber, particularly fir. 

Defendant McCloud River Railroad Co. did not an- 
swer the complaint, ner was it represented at the hear- 
ing. It was organized Jan. 21, 1897, under the laws of 
California. It has 46 miles of main line and 51 miles 
of logging branches and spurs. It extends from Bartle 
to Sisson, Cal. Its capital stock is $1,200,000 and it 
has bonds outstanding in the same amount. It has five 
directors, three of whom are officers in the McCloud 
River Lumber Co.—the president, general counsel and 
assistant to president. Complainant owns 11,975 shares 
of its stock and is entitled to elect a board of directors 
at the stockholders’ meeting. It has six stockholders, 
presumably complainant and the five directors. An ex- 
hibit of defendants’, listing local roads with which the 
Southern Pacific has no joint rates, shows the McCloud 
River Railroad as a common carrier, and in argument 
it was conceded to be such. It is a member of the 
American Railway Association, one of the articles of 
which provides: 


To be admitted to membership a road. must be a common 
carrier, dependent upon its revenues from transportation. Rail- 
ways are ineligible to membership, whether incorporated or not, 
which are used primarily to transport the material or product 
of an industry or industries.to and from a point on a railroad 
which is a common carrier or those which are merely adjuncts: 
to such industries. 


It files tariffs and reports and keeps its accounts 
in accordance with the regulations of the Commission. 
The testimony shows that it operates six passenger 
trains daily, four of which are run between Sisson and 
McCloud and two between McCloud and Bartle. It car- 
ries an average of 75 passengers each day, the United 
States mail and express matter. Its annual report for 
the year ended June 30, 1910, shows that it had 11 loco- 
motives, 2 combination cars used in passenger service, 
327 flat cars, 6 tank cars, 19 other cars in freight service, 
1 pay, 3 caboose and 32 other road cars. 

The freight revenue for the year ended June 30, 
1910, was $466,921.23, and total passenger train revenue,. 
which includes excess baggage, mail and express, $25,- 
703.60. Its net corporate income, after deducting interest 
on funded debt and other interest of $61,343.68 and taxes, 
was $115,458.06. The total cost of road and equipment 
is stated to have been $2,515,419.17. 

According to the same report its freight tonnage was 
as follows: 


Received from 
Connecting 





Originating Roads 
on the Road. and Other Total, 

Carriers 
Tons. Tons. Tons. 
Products of agriculture........ 888 1,791 2,679 
Products of animals.......... 1.256 59 1,315 
Products of mines.............. 7 26 33° 
Products of forests............ 405,181 17 405,228 
eae eres ee 694 1,601 2,295 
SCID |: obs och 08 8 0dptiw Hoe 872 2,161 3,033 
ee Rene rr a 17,749 530 18,279 
ee enn | 426,647 6,215 432,862 


It- will be seen that nearly 94 per cent of the total 
freight tonnage of the road was products of the forest. 
The McCloud River Railroad Co. has no joint rates 
on lumber, but has joint commodity rates on many other 
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articles between points on its line and points on the 
lines of the Richmond Belt Railway and the Southern 
Pacific Co. in California and Oregon. Aside from com- 
plainant’s plant there are no lumber mills on the line 
of the McCloud River Railroad. It is therefore seen 
that by far the greater part of its traffic is furnished by 
its owner, the complainant. 

Complainant submits that the McCloud River Rail- 
road Co. is a common carrier, that the fact that com- 
plainant owns the stock of the McCloud River Railroad 
Co. is immaterial, and that it is entitled to have the 
joint rates applicable from coast rate group points estab- 
lished from McCloud. 

It has always been the policy of defendant Southern 
Pacific Co. to consider a railroad built by a lumber 
company and operating from the forest to its main line 
as a transportation facility analogous to an ox team, 
a flume, or other means of conveyance, the expense of 
which should be borne by the lumber company and not 
by the Southern Pacific Co. In other words, its theory 
is that the building of such a branch is for the purpose 
of conveying lumber to the main line by the cheapest 
method available, and it has consistently refused to 
allow such railroads divisions of joint rates. The policy 
of northern roads in Washington, Oregon and British 
Columbia is to apply the group rate from all branch line 
points, whether or not such branch lines are independ- 
ently owned. 

Defendants take the position that complainant might 
have located its plant at Sisson; that it located at Mc- 
Cloud with full knowledge that it. would be compelled 
to pay whatever charge might be assessed by the Mc- 
Cloud River Railroad Co.. and that the establishment of 
joint rates on a lower basis than the combination on 
Sisson would amount to the payment of an indirect 
rebate to complainant, thereby working a discrimination 
against complainant’s competitors. 

It is argued that in the so-called Northwest Lumber 
eases, 14 I. C. C. Rep., 1, 238, 41, 51, the Commission 
established certain rates as reasonable for the transporta- 
tion of lumber and its products from the northwest 
territory to eastern destinations; that carriers serving 
California lumber producing territory voluntarily reduced 
their advanced rates to the basis established by the 
Commission from Oregon and Washington points, and 
that, consequently, they should not be forced to give 
an independent road a portion of their earnings. The 
lumber rates of other independently owned roads in the 
same territory for the haul from point of origin to junc- 
tion with the Southern Pacific are as follows: 


Rate per 

Ton or per 

Railroad. Distance. 1,000 Feet. 

Miles. 

Oe eS ee ee ree 26 $1.50 
i AP 1” Bes assccbance Vee ees ee 19 2.50 
Los Angeles & Redondo Ry............ 17 1.20 
Nevada Copper Belt Ry................ 18 2.00 
Petaluma & Santa Rosa Ry............. 14-39 2.00 
NS A MUMBO BRP. 6 os cddeccccsseeese 16 -80 
Rogue River Valley R. R.............-. 6 40 
Salem, Falls City & Western Ry....... 13 1.00 
Sierra Railway of California........... 45 1.05 
Re ae a ee 17% 1.25 
ES ae Ck 6 wate 4 wo dis Sobinsins dis bie <6 « 8 .50 


Defendants urge that the sole control of the Mc- 
Cloud River Railroad being in the hands of complainant, 
it is well.within its power to reduce the local rate 
from McCloud to Sisson to such an extent that com- 
plainant would be placed on a substantial parity with 
its competitors; that is, if the combination of rates is 
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in the aggregate unreasonable and discriminatory, the 
factor to be diminished is not the group rate, but the 
local of the McCloud River Railroad. 

Defendants are emphatic in their contention that the 
consistent policy of the Southern Pacific not to grani 
allowances or accord divisions to independently owned 
branch lines has the approval of the Commission in 
decided cases, and that the complainant is now asking 
the Commission, as an initial proposition, to fix, not re- 
establish, joint rates, and to allow therefrom a division 
to the McCloud River Railroad, almost the sole business 
of which is the transportation. of lumber and forest 
products for its owner, the complainant. 


It should be borne in mind that the specific com- 
plaint is. discrimination and that the hook on which 
that charge is hung is that the eombination rate from 
McCloud is higher than that-from the group; that is, 
while it is sought to pare down the earnings of all de- 
fendants other than the McCloud River Railroad, to 
the extent of the allowance to it of an indefinite divi- 
sion, the principal offender, if any there be, in establish- 
ing unreasonable rates from McCloud, would seem to 
be the McCloud River Railroad. Using the rates on 
roads of the same general character in California and 
Oregon as shown above, and considering the net income 
of the McCloud River Railroad, the charge for the haul 
from McCloud to Sisson as applied to interstate trans- 
portation would appear to be unusually high. 


On the other hand, aside from the fact that a 
joint rate is frequently lower than a combination of 
intermediate rates, there is nothing in the record to 
suggest that the group rate applicable from Sisson, as 
a point of origin, which was voluntarily established 
by the defendants following the decision of the Com- 
mission in the Northwest Lumber cases, supra, is unjust 
and unreasonable. Defendants, participants in that joint 
rate, answer the implication of discrimination by sug- 
gesting that complainant’s competitors bring lumber to 
the main line group points by various modes of convey- 
ance, including steam railroads, and there is nothing to 
prevent complainant doing the same. But there are 
many competitors of complainant who are located on 
the main lines and on branch lines of originating de- 
fendants for whom defendants perform a greater service 


under the group rates than they perform for complain- 
ant for the same charge. 


From the whole record we are of the opinion that 
the" McCloud River Railroad Co. is a common carrier 
engaged in the transportation of interstate commerce for 
others than its owners to such a substantial extent that 
it is subject to the burdens and entitled to the benefits 
of the Act to regulate commerce. It may, therefore, be 
treated differently than as if it were a mere plant fa- 
cility. Having that status, it is immaterial that a sep- 
arate corporate entity, the complainant herein, owns 2 
controlling interest in its capital stock, so long as it 
receives no division or allowances out of the rates which 
is sufficient to constitute an unlawful preference or to be 
in fact or effect a rebate from the lawful charges. 

The remaining quest#n is whether or not com- 
plainant is entitled to joint rates and, if so, the amount 
thereof. The Commission will exercise its power to fix 
joint rates whenever and only where the circumstances 
and conditions of the case before us clearly. warrant 
it. Even though it be shown that a railroad is a com- 
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mon carrier, it may be that the purposes of the act will 
not be subserved but be defeated by the establishment 
of joint rates with it. 

Complainant calls attention to the fact that California 
group rates are in many instances from 2% to 5 cents 
higher than those applicable from north Pacific coast 
group points, and adverts to the fact that the Commis- 
sion prescribed rafes not alone from points on main 
lines in that territory, but also from points on the lines 
of independent roads, and argues that even from Cal- 
ifornia territory certain independent roads, such as the 
Northwestern Pacific Railroad, San Diego Southern Rail- 
way, and San Diego, Cuyamaca & Eastern Railway com- 
panies, much farther away from eastern markets than 
Sisson or McCloud, are accorded coast group rates. 
Distance cannot be recognized as controlling. If it were, 
there could be no group rates. The Commission did 
not have before it in the Northwest Lumber cases, 
supra, any question of establishing joint rates or the 
division thereof. The rates were prescribed from points 
on the defendants’ lines via routes already established, 
and all questions of ,the application of the group rates 
from points: on independent lines and of divisions of 
joint rates had been or have been settled by agreements 
between the carriers. 

We are of the opinion, and find, that complainant 
is entitled to through routes and joint rates from Mc- 
Cloud to the eastern destination to whieh the coast 
group rates apply, and that said rates should not exceed 
the coast group rates by more than 1% cents per 100 
pounds. We are not asked to prescribe the divisions 
of these rates, but if defendants fail to reach an agree 
ment in regard thereto the Commission will enter such 
supplementary order as may be necessary. We deem it 
proper to suggest that we do not think the McCloud 
River Railroad should have a division of these rates 
that exceeds 3 cents per 100 pounds. 


An order in conformity with these views will be 
entered. 





ORDER. 


1. This case being at issue upon complaint and 
answers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the mat- 
ters and things involved having been had, and the Com- 
mission having, on the date hereof, made and filed a 
report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof: 

2. It is ordered, That the above-named defendants 
be, and they are hereby, notified and required to estab- 
lish, on or before the ist day of August, 1912, and for 
a period of not less than two years thereafter to main- 
tain, through routes for the transportation of lumber in 
carloads over their lines from McCloud, Cal., to eastern 
destinations, to which their “coast group” rates apply 
from California points. 

3. It is further ordered, That said defendants be, 
and they are hereby, notified and required to establish, 
on or before the ist day of August, 1912, and maintain 
in foree thereafter for a period of not less than two 
years, and apply to the transportation of lumber in car- 
loads over said through routes from McCloud, Cal., to 
said eastern destinations specified in paragraph 2 hereof, 
joint rates for the transportation of lumber in carloads 
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not exceeding by more than 1% cents per 100 pounds 
those contemporaneously in effect over their lines for 
the transportation of said commodity from what are 
known as “coast group points” in California. 


Spokane Commodity Rates 





The following memorandum has been issued by the 
Interstate Commerce Commission with reference to Case 
No. 879, City of Spokane et al. against the Great Northern 
Railway Co. et al. Attention is called to the fact that the 
Commission held that the class and commodity rates in effect 
June 7, 1910, from eastern seaboard points and other points 
east of the Missouri River to Spokane and Spokane terri- 
tory were unreasonable, and named certain rates which in 
its opinion would be reasonable. The reduced class rates 
prescribed by the Commission were established and are 


-now in force, but the establishment of commodity rates 


was postponed pending an investigation into the effect of 
their establishment upon the revenue of the carriers. 

Before the result of this investigation was fully known 
the Fourth Section of the Act to regulate commerce was 
amended, and the city of Spokane contended that, under a 
proper application of that section as amended, rates more 
favorable than those found reasonable by the Commission 
would result. Thereupon the Commission heard all parties 
on evidence and in argument, and, as a result, issued, on 
June 22, 1911, a fourth section order in this case. It did 
not establish the commodity rates previously found to be 
reasonable by its report of June 7, 1910, believing that the 
carriers should be permitted, in so far as possible, to ad- 
just their own tariffs and that it seemed probable that, in 
compliance with this order, carriers must establish rates in 
substantial accord with those suggested by the Commis- 
sion. 


The carriers have now filed Trans-Continental Freight - 


Bureau Westbound Tariff No. 13-A, naming rates from east- 
ern shipping points to points in Oregon, Idaho, Washing- 
ton, Montana, Wyoming and Idaho, substantially in accord 
with the findings of the Commission in the so-called 
Spokane case. 

A memorandum is attached to the foregoing which 
shows the current rates compared with those which have 
been filed to take effect June 15 to Spokane, Wash., and 
points grouped therewith from shipping points taking New 
York, Pittsburgh, Cincinnati, Chicago, Mississippi River 
and Missouri River rates. The reductions shown on these 
memoranda are fairly typical of the reductions result- 
ing from the Commission’s finding in the Spokane case. 


Will Inquire into Coal Rates 





The Commission has issued an order of inquiry into 
rates, practices, rules and regulations governing the 
transportation of anthracite coal, which have been the 
subject of complaint. The inquiry will be directed to 
ascertain whether the coal is mined or produced by or 
under the authority of common carriers engaged in the 
transportation thereof, or whether common carriers own 
in whole or in part any mine or mines producing anthra- 
cite coal which they transport, or whether common car- 
riers are directly or indirectly interested in any mine 
or mines producing anthracite coal which they transport. 

The order is directed to 204 carriers. 














































































sab aca A 


heer oe 


etammedeian- bing 


1262 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


WEIGHING AT GRAND RAPIDS 


Hearing on Alleged Inaccuracies in Weighing 
by Carriers Begun Again at Grand 
Rapids, Mich. 





The Grand Rapids hearing in the Interstate Commerce 
Commission case, docketed as No. 4631, before Examiner 
Prouty began promptly at 10 o’clock on June 17. 

Among the appearances noted of record were the State 
of Michigan by C. L. Glasgow, chairman of the Railroad 
Commission; Grand Rapids & Indiana Railroad by J. H. 
Campbell, general counsel; Joint Weighing and Inspection 
Bureau by Paul P. Rainer; E. L. Ewing, Grand Rapids 
Lumber Manufacturers’ Association. 

Attorney J. T. Marchand for the Interstate Commerce 
Commission. 

L. W. Watson for the Southern Weighing and Inspec- 
tion Bureau and D. P. Connell, of the New York Central 
Lines. 

This hearing was arranged to bring out the inaccu- 
racies in the weighing of lumber, and Ernest L. Ewing 
made the opening statement. 


Statement by E. L. Ewing. 


- In the operation of a railroad there is no more impor- 

tant process than the weighing of the freight. It is a 
mechanical process that should be no more difficult of 
accurate accomplishment than are the many other me- 
chanical processes incidental to each day’s operations. 
Railroad construction, maintenance and operation are all 
dependent upon weights and measures. The exploration 
and survey of lands, their location, transfer and title, the 
work of construction of roadways, bridges and buildings, 
the purchase of rails, equipment and supplies, the opera- 
tion of trains, all are based upon systems of weight and 
“measurements in which the carriers must have accuracy. 

The science of weighing and measuring holds an im- 
portant place in the factors of civilization. There is 
scarcely an art that is recognized as being more universal] 
or more vitally important. Weights and measures are 
fundamental necessities of commerce and industry, and are 
essential to all barter of goods. The accuracy may range 
from “heap” or “pile” of ancient times to the millionth 
part of an inch used in some modern processes, but where- 
ever possible of accomplishment, accuracy is recognized as 
justifying any degree of effort and expense necessary 
thereto. 

The science of weights and measurements far ante- 
dates the business of transportation by railroad. We 
recognize that freight rates were necessarily experimental 
in their first construction, and that no scientific basis 
underlies their establishment and _ application. The 
freight rate, in cents per 100 pounds, is one of the factors 
that determine the cost of transportation, and the weight 
of the shipment is the other. The two factors are of 
equal importance. Although it may be impossible to de- 
vise an exact and scientific method of freight classifica- 
tion and freight rate construction, the science of wetghing 
and measuring has always been available, and in that 
direction there is no apparent obstacle fo the accom- 
plishment of accuracy in the measurement of transporta- 
tion service. We find that scales are especially designed 
for every particular need, and the countless varieties at- 
test the high state of the art of weighing and its great 
importance in commerce. The instruments of weighing 
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have so multiplied in form and- number, and the demand 
for them has grown so rapidly, that the manufacture of 
weights, measures and measuring instruments forms in 
itself a whole group of industries. 

In the petition filed with the Honorable Commission, 
Sept. 11, 1911, by the Grand Rapids Lumbermen’s Asso- 
ciation are set forth the difficulties experienced by the 
petitioners in connection with the weighing of their ship- 
ments by the carriers and the result of the investigation 
made by the petitioners prior to the filing of that com- 
plaint. Your petitioners’ prayer is not that a system of 
estimated weights be adopted, but that the actual weights 
of the shipments be accurately determined by responsi- 
ble or reliable methods, and under competent supervision, 
as the basis of charge, always subject to properly estab- 
lished minimums. There may be some shippers who will, 
in the course of this investigation, contend for recogni- 
tion of estimated weights. There are some commodities 
having established units of weight for certain quantities 
in connection with which a system of estimated weights 
may be practicable—that is for the Commission to de- 
termine, but the object of the petition filed by the Grand 
Rapids Lumbermen’s Association is to obtain accurate 
weighing of freight under competent supervision. 

It appears reasonable, and consistent with the intent 
of the Act to regulate commerce, that the Interstate Com- 
merce Commission, having jurisdicion over the rates, 
should have equal jurisdiction over the facilities and 
methods employed in the establishment of the weights 
of the shipments if weight and rate are to continue as 
basis of charge for service rendered by carriers. 

We have charged the carriers with neglect of scales 
and their employes with carelessness in weighing; that 
no protection is afforded the shipper against error or in- 
accuracy; that no representative of any carrier can after- 
wards determine whether or not a past shipmert was 
properly weighed, or weighed at all; that the tare weight 
of the cars, as indicated by stencil and used in estab- 
lishing the weight of the shipment, is generally inaccurate 
and unreliable; that cars frequently contain matter foreign 
to the shipment but upon which charges are collected; 
that by reason of delays in transit accumulations of mois- 
ture greatly increase the weight of the shipments, the 
shipper thereby suffering not only delay, but also an in- 
creased cost of transportation; that checkweighing and 
reweighing of shipments almost invariably develops the 
inaccuracy of the first weighing, and that claims for 
overcharge in weight, when presented by shipners, are 
not given proper consideration by the carriers. 

By competent testimony and evidence we expect to 
prove all that we have charged; we recognize that the 
conditions complained of sometimes result in under- 
charge as well as overcharge, but that cannot justify 
those conditions, nor will evidence to that effect satisfy 
our complaint. In fairness to shippers and carriers, we 
hope, and shall contend, for the highest degree of accu- 
racy and responsibility in weighing that may be found 
possible of accomplishment. 

Mr. Marchand then called Chairman Glasgow of the 
state commission, who said that within the past eighteen 
months a large number of complaints kad been filed 
with the state commission concerning discrepancies in 
lumber weights. 

C. H. Morey, vice-president of the Manistee & Grand 
Rapids road, the first witness called, said that for their 
line, 72 miles long, they had one track scale, which had 
been installed in 1898, was tested once a year by the 
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manufacturer and inspected every two or three months 
by his own employes. “All lumber originating at Manis- 
tee, their largest shipping point, 1s weighed on these 
scales, and the stenciled weights of the empties are in all 
cases accepted, cars not being reweighed. 

P. B. L. Carl, vice-president and general manager of 
the Manistee & Northeastern, stated that their line, 185 
miles long, had four track scales, all cf which were in- 
stalled several years ago. They are inspected two or 
three times a year and tested when found necessary. 
When shippers complained of car being full of snow and 
ice, or rubbish or debris of any kind, the car was ordered 
cleaned by the section men, or an allowance was made. 

He did not think an estimated weight was at all 
accurate, and stated that everything on their line except 
logs was weighed. 

Some question arising at this point as to the direc- 
tion taken in the cross-examination, Mr. Marchand said 
that he expected to prove by witnesses that the car 
number was in many instances as near the correct 
weight as was that stencilled upon the car. 

President E. J. Crossman of the East Jordan & South- 
ern, a line 45 miles long, testified that they had one 
scale which had been installed eight or nine years and 
had not been repaired, except to replace some of the 
timbers, within that time. He said the scale was tested 
every two or three months and that the stencilled tare 
of cars was never changed, unless there was considerable 
repair work done on them. 

D. Riely, general freight and passenger agent of 
the Manistee & Northeastern, stated that his line was 
willing and anxious to settle claims when the evidence 
indicated that an error had been made either in the gross 
or tare, and that he would accept a sworn statement 
as to the actual weight, based upon an actual weighing 
of 10 per cent of the shipment. He thought the scale 
weight of 4 pounds to the foot for hardwood and 2% 
for hemlock was pretty fair upon the average, but there 
would be wide variations because of quality of the lum- 
ber, sticking, housing, etc. The majority of their claims 
come from the so-called middlemen or jobbers, whd do 
not see the lumber and know nothing about these local 
influences. 

At the opening of the afternoon session, Mr. Wat- 
son said he did not want to let go unchallenged the 
statement made at the morning session to the effect that 
taking car numbers would have come as near getting at 
the correct weights of cars as the method adopted in 
many cases. 

He said the evidence so far submitted had been 
in reference to territory in the extreme northern part 
of the country, where more or less snow and ice might 
be found on or in the cars in winter, and, consequently, 
where all of the trouble might be found. Evidence to 
be introduced later by the carriers would show a variation 
of only between one and two per cent between the sten- 
cilled and the exact tare of cars, and this percentage 
was in favor of the shipper. 


F. H. Hartenstein, division superintendent of the 
Pere Marquette, was called, and stated that there were 
three track scales on his division, two of which had been 
installed within the past two years and the other was 
perhaps ten years old. He said that all of them were 
tested daily, but that the Grand Rapids scale had not 
been tested since it was pui in, about thirteen months 
ago. Cars spotted for that line’s customers were not 
systematically inspected to see whether or not they con- 


tain rubbish unless the shipment was one which must 
have a clean car. From personal observation, he had 
found that, through the carelessness of consignees, cer- 
tain kinds of freight were not entifely removed from 
cars, and he was inclined to the belief that they would be 
invited to seek a hotter climate if they attempted to 
force such action. 

William Snowden, an expert lumber inspector, stated 
that on or about June 20, 1911, he had inspected the 
scales and the manner of weighing carload freight at 
Edmore, Reed City, Traverse City and at Grand Rapids, 
and that all of the cars he saw weighed at these points 
were run over the scales without being uncoupled. He 
was employed by the Lumber Dealers’ Association to 
make this investigation, and, upon his return, made a 
written report of what he saw. 

The attorneys for the carriers asked for this report, 
and, when he stated that he had not retained a copy and 
Mr. Ewing reported that the original had been tost at 
the Chicago hearing, a motion was made that his entire 
testimony be stricken from the record 


ye Ww. Hunter, division superintendent of the G. R. & 
I., ha~ing jurisdiction over 400 miles of road, reported 
one joint and nine exclusive scales put in at various 
times from eighteen months to twelve years ago. ‘Their 
north yards, Grand Rapids, scale is located in a swampy 
section, the pit is occasionally full of water, and con- 
ditions are such that it could not well be drained and kept 
cry. In the winter this sometimes freezes, and.steam 
from a locomotive is used to thaw it out. This scale 
is used in weighing from 25 to 35 cars a day. All scales 
are tested every six months, and instructions are issued 
that cars must not be weighed while in moticn, and they 
must be uncoupled at one end. ; 


In testing, eight 1,000-pound weights are used, and 
occasionally a car which has been weighed on one of the 
scales is weighed upon some of the others to still further 
check it up. 

The most of these scales are 46 feet, and, as there 
are some 50-foot cars, it is necessary to weigh them at 
each end. This, he.thought a fairly accurate method, 
coming within not more than one or two thousand pounds 
of the exact weight. 


If shippers refuse to use cars in which there is rub- 
bish, the agent is instructed to clean them, or others are 
supplied. He thought their method of arriving at the 
correct weight of cars to be the most exact possible. 

B. H. Hudson, another division superintendent of 
the same line, has three track scales, all located at Kala- 
mazoo; also, has the use of one belonging to the. Penn- 
sylvania at Fort Wayne, and one each at Ridgeville and 
at Richmond, belonging io the P. C. C. & St. L. These 
three, however, being used under a trackage arrange- 
ment, are neither tested nor inspected by his men. Of 
the three scales at Kalamazoo, one is used generally, and 
the other two are located at private industries. All three 
of these are tested two or three times a vear, using 50- 
pound weights, as many as are needed up to forty. 

The general scale at this point is of 80,000 pounds’ 
capacity, but will weigh 100,000 pounds, and is occasion- 
ally so employed. 

The entire second day’s session was consumed by 
witnesses for the complainants and, as it was stated 
that it would be four o’clock the next day before they 
would be through with their evidence, the carriers asked 
that another hearing be arranged for in Grand Rapids 
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at which their evidence could be introduced. Examiner 
Prouty assured them that this would be done. 

The first witness called was C. L. Barnaby, division 
engineer of the G.-R. & I. He was asked concerning 
the scale at Kalamazoo, which was reported yesterday 
as being used in excess of its marked capacity. He 
thought that weighing shipments 60,000 pounds in ex- 
cess of the marked capacity would perhaps damage 
the scale, but that scales of 80,000 pounds would cor- 
rectly weigh up to 100,000 pounds without damage. His 
orders to the master carpenter were to inspect the 
scales twice a year and as much oftener as was neces- 
sary. His master carpenter said that the expense in 
connection with their upkeep would not amount to more 
than $20 per year, and this mostly for cleaning. He 
said that for the past six years, or ever since he had 
held his present position, it had been his custom to 
test the scales two or three times a week. 

E. C. Leavenworth, general freight agent for the 
G. R. & I. for the past 23 years, stated that his depart- 
ment handled all their freight claims and that he had 
both entertained and rejected claims which had been 
recommended for rejection by the Weighing and Inspec- 
tion Bureau. 

He did not consider estimated weights based on a 
scale reliable, but had paid claims based upon the 
actual weighing of 10 per cent, and even less, of a 
shipment. A large percentage of the lumber originating 
on thejr line comes from points where there are no 
scales, and shippers, if they wanted to see the weigh- 
ing, as suggested by the Interstate Commerce Commis- 
sion in case 1457—Wm. K. Noble vs. the Detroit & Toledo 
Shore Line—would have to follow the car to some scale 
point. This decision had, however, sometimes been 
quoted by him, but not recently, in declining to enter- 
tain certain claims for overweight. When claims for 
overweight were presented and cars could not be re- 
weighed, the investigation was as to number of feet 
of lumber in the car and kind, degree of seasoning, 
tare of car, which, if deemed necessary, was verified. 
Scale records were looked up and frequently the opinion 
of the consignee was obtained as to weight where con- 
signor made the claim, or vice versa. With these facts 
ascertained a tender is made of what is considered a 
fair settlement. 

When snow, ice or refuse is in the car and that 
fact is known, a notation is always made on the scale 
ticket, but it was their general practice not to supply 
dirty cars. He said that only an immaterial proportion 
of their carload shipments would arrive at destination 
without passing a scale point, but this had been pro- 
vided for by their tariffs authorizing an estimated weight. 

Paul P. Rainer, of the Joint Weighing & Inspection 
Bureau, was next called and stated, in response to a 
question, that he had referred to case 1457 in recom- 
mending the rejection of certain claims, but that he 
had not sent out any circular or letter suggesting or 
requesting that the individual lines to adopt that course. 
Mr. Rainer gave a detail statement of the method of dis- 
posing of claims. 

In disposing of the claims, the inspection bureau 
deals with each claim on its merits, obtaining, if pos- 
sible: 


First—A copy of the loading tally or invoice (we 
also inquire about the condition of the lumber and the 
length of time since cut before being loaded) at point 
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of origin and a copy of the unloading tally at destina- 
tion (we also inquire of the consignees their views as 
to the condition of the stock as to dryness; also if 
the stock was cut thin or full of the dimensions as 
invoiced) to verify the invoice, from which we note 
the dimensions of the stock and how worked. 

Second—We make inquiries in reference to the 
weighing of the shipment, covering the entry of the 
gross, tare and net, if the car, when weighed, was 
coupled or cut loose or, if in motion or standing still 
on scales. 

Third—Obtain report as to the condition of scales 
and weather at time of weighing. 

If the results thus obtained indicate that an error 
in scaling might have occurred, we send for the last 
record of weighing the car empty and ask for further 
reweighing of the car to verify the stenciled light weight. 

Then, taking into consideration the reports furnished 
us, either through the consignees, shippers and _ in- 
spectors, and from data we have gathered on other 
similar shipments from the same district, we draw our 
conclusion as to whether the claim has merit. 

On shipments that are weighed at point of origin 
and are reweighed while in transit, before reaching 
destination, or, on shipments that are weighed at point 
of origin, reweighed in transit and again reweighed at 
destination, investigation is made of the condition of the 
lumber when it left point of origin and, if the condition 
of the lumber is such as to admit of drying out while 
in transit, and the original scale weight is substantiated 
by the first and second reweighing, allowing, of course, 
a slight variation for drying, the original track ‘scale 
weight is insisted upon. 

Where the difference between the original weight 
and the reweight is too great to be credited to the drying- 
out process, and the reweight zives a fair average weight 
for the condition of the stock, the reweight is recognized. 

Where shipments are not weighed and the claimant, 
in presenting his claim, bases the weight of the con- 
signment upon a fair average weight for the condition 
of the stock, he receives the benefit of the doubt and 
the claim is entertained. 

It is the practice, whenever possible, to handle 
claim papers within 30 days of their receipt.’ 

During 1911 his bureau had weighed 269,413 cars 
and 362,550 L. C. L. shipments. During the same period 
12,348 claims had been handled, of which 2,601 were 
on lumber, 8,107 on other C. L., and 1,640 on L. C. L. 
freight. The number of lumber claims was reduced from 
4,184 in 1907, due largely, he thought, to a realization 
upon the part of the shippers that claims without merit 
would not be paid. His bureau, which was organized 
in 1889, had not given detailed attention to the actual 
conditions surrounding the weighing of freight until 
within recent years, and even this had in a’ measure 
been held up because of the decision of the Commission 
in case No. 1247, handed down on May 10, 1910. His 
weighmasters now do not necessarily know about the 
mechanical construction of the scales and only see that 
they are in balance and the platforms free from ob- 
structions, etc. 

Frank E. Jones, of E. L. Ewing, Inc., who was for 
several years traffic manager for the Wallin Leather 
Co., submitted a statement compiled by him some time 
ago concerning 72 Pere Marquette cars weighed at the 
company’s tannery in the winter of 1907-8, which showed 
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a total empty weight of 73,250 pounds in excess of 
their marked tare, or an average of 1,016 pounds per 
ear. During the same period 81 G. R. & I. cars showed 
an excess weight of 104,600 pounds, or an average of 
1,291. 


On cross-examination it was developed that cars in 
summer might not weigh in excess of their stenciled 
tare and sometimes less. It was also brought out that 
this company received on an average of six or eight 
hundred cars per year and that none of the leather 
company’s sales were based upon the weights as ascer- 
tained by these scales, but from house scales. 


He cited one instance of a number of cars which 
had been equipped with coke racks and which weighed 
from two to five thousand pounds in. excess of the 
stenciled weights, showing apparently no reweighing 
after the change. He also found one Michigan Central 
car stenciled 10,000 pounds more on one side of the 
car than on the other. He did not know of a provision 
in the G. R. & I. tariff making an allowance for racks, 
but, as the railway employes weighed the cars, and 
they were settled for both with shippers and carriers 
upon the weights shown by the gross weight less the 
tare as shown by the leather company’s scales, these 
differences cut no figure. 


Edward K. Prichett, secretary of the Macey Co., 
had noted much variation in the weights of lumber 
as billed to them by the railroads and cited a case 
where a car was billed at 80,000 and, as it contained 
only 13,000 feet of lumber, the scale weight figured 
only 52,000. In this case no tare was shown on the 
car and it might have been billed at the marked ca- 
pacity of the car because of that fact. In another case 
between 7 and 8 inches of frozen beet pulp was found 
in the bottom of the car. In still another the bill of 
lading showed a weight of 50,200, reweighing 50,900, and 
a third weighing 50,000. In making up a scale of weights 
they had found one lot of oak to run 4,100 pounds per 
thousand feet, another 4,200, another 4,300, and some 
might run as low as 3,900. 


C. F. Young, a purchaser of hemlock bark, working 
under the name of the Tanners’ Supply Co., stated that 
he had no grievance against the railroads, but that he 
had investigated the weights on a large number of 
cars and that in the spring of 1907 he had sent a man 
out to make an investigation of car weights. He found 
cars being used for shipments of bark in which there 
was from two to thirteen thousand pounds of coal, 
manure and other refuse. On ten cars originating on 
the Ann Arbor Railroad weighed at Cadillac and re- 
weighed by the B. & O. Southwestern at Cincinnati, a 
difference of 58,570 pounds was shown; on four cars 
of coal at Cheboygan in January and February of this 
year there were the following shortages: 13,100, 6,500, 
5,400 and 8,000, and these shortages in coal gave him 
more trouble than did his shipments of bark. In one 
car of bark in with the other refuse was a dead calf. 
He last year handled about 2,300 cars of bark and the 
year before 4,300. He could not tell how many were 
overweighed, how many underweighed, nor how many 
correct. 


W. O. Hughart, Jr., a lumber dealer in Tennessee, 
Arkansas and Michigan, said he had a large number of 
ears upon which there was an overcharge based on 
scale weights, of from five to ten dollars a car. He 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 1265 





seemed to think that an estimated weight was proper, 
as he had found that lumber at different seasons did 
not vary much if it had been thoroughly dried. He 
sells green lumber to car construction companies for 
use in making freight cars. 

The hearing was continued June 19, with additional 
testimony upon the part of witnesses for the shippers. 

Mr. Hughart, continuing his testimony, stated that 
so far as his observation went the presence of foreign 
matter in the cars was very common, and it was fre- 
quently difficult to get an adjustment of the weight when 
this was true. Cars ordered in the smaller places were 
frequently not furnished promptly, consequently he had 
to take whatever equipment was given, regardless of the 
rubbish. In the larger places he had no such difficulty. 
He rarely finds weights figured by the carriers to be 
under the weight figured by the scale. The Michigan 
Central had been extremely arbitrary in reference to 
the settlement of weight claims. 

Each road seems to be a law unto itself in reference 
to accepting scale weights. One shipment of 16,750 feet 
dry elm weighed 50,000, based upon a scale of 3 1-10 
pounds per foot, and was so billed. The railroad 
changed weight by multiplying the number of feet by 4.5 
the scale, making 75,150, and charges collected on that 
basis. The matter was called to the attention of the 
division freight agent of the Pere Marquette, and no an- 
swer received. ‘ 

He could not say why scale of 4.5 pounds per foot 
was used. He had owned this lumber for a long time 
and knew it would not weight that much. His experi- 
ence had been that the stenciled weight of cars was 
very close to weight as shown by reweigh, except when 
there was rubbish in the car. 

Had handled as high as 300 or 400 cars per month, 
and last year handled perhaps 250 cars per month from 
the three plants. 

The attorneys for the carriers called for the table 
of scale weights of the National Hardwood Lumber 
Manufacturers’ Association. 

The Lumber Manufacturers’ Association publishes an- 
other scale, but the National Scale is used very largely 
in figuring what the correct weight should be. Before 
this scale was produced there was rather a warm discus- 
sion as to whether or not it should be offered in evi- 
dence, and Attorney Marchand was accused of being the 
prosecuting attorney in the case, rather than the repre- 
sentative of the Interstate Commerce Commission. 

The examiner asked Mr. Hughart to file a statement 
for 1910-11 showing cars upon which there was a differ- 
ence, with the final disposition of claim. He personally 
weighed some lumber from a Michigan Central freight 


house here to justify a claim, but could not remember - 


when it was; also a whole car of dry hard maple last 
year, which was found to weigh a little more than 4% 
pounds per foot, or more than the table. 

Small mills do not always cut exactly to the ordered 
thickness, and when that is the case the weight would 
run in excess of the scale. 

The witness said he has had a lot of trouble at 
Memphis and didn’t let a car go out without having it 
reweighed. 

Mr. Hughart said that he had found that green oak 
from Arkansas weighed from 5 to 5% pounds per foot, 
and that, as the scale showed 5%, he considered that 
to be fair. He said he never filed a claim until he had 
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made a careful investigation of the condition of the 
lumber and satisfied himself that the railroad weights 
were incorrect. There would be some variation, how- 
ever, as every mill was a case by itself; some of them 
cut the lumber scant and some of them plump, with the 
percentage in favor of the scant. Southern oak, how- 
ever, is cut a little fuller than oak in the North, and it 
is, therefore heavier when green. When it dries out it 
averages about the same, as the northern oak is naturally 
denser, 

In cutting lumber to lengths, one inch in length is 
allowed for shrinkage and checking. 

The witness could see no reason for the railroads 
abolishing track scales and using the association scale, 
but he felt that every consideration should be given to 
this scale when weights are in doubt. He did not usu- 
ally find gross tare and net weights upon his freight 
bills, and has frequently to telephone for the informa- 
tion. On Jan. 24, 1912, A. C. Goodson of the New York 
Central lines wrote to Mr. Hughart and stated that his 
claim for overcharge on shipment from Williams to 
Portland, Mich., had been investigated, and that Mr. 
Rainer of the Joint Weighing and Inspection Bureau had 
ruled that the weight as rendered was correct, and that 
the claim therefore should be declined. He said he 
would not spend two cents in an effort to get Mr. Ranier 
to reconsider the matter, and it developing that he would 
have no further use for the papers, Mr. Ewing asked 
to have them filed as an exhibit. 

G. W. Perkins, a Grand Rapids lumber dealer, stated 
that it was his experience that the railroad weights 
were excessive, and he cited several instances where 
claim had been made by him and paid for overweight. 
He knew of several instances in which the Pere Mar- 
quette had taken his estimates when they had failed to 
weigh the cars, but they would never accept them when 
he filed claims. 

He said Opinion Case No. 1457 had been quoted to 
him in declining claims. Occasionally he found shipments 
underweighed, but hadn’t called the attention of the car- 
riers to that fact because of their attitude toward his 
claims for overcharge. 

On cross-examination, he testified to their handling 
about a thousand cars a year, and that as a rule the cars 
which came to them from southern territory were 
weighed correctly. 


H. L. Foote, who had been in the lumber business 
for 26 years, gave a number of instances, some of them 
within the past two weeks, where there had been errors 
running from 2,600 to 12,300 pounds. He also stated that 
the decision of the Interstate Commerce Commission in Case 
1457 had been partially quoted to him by the railroads in 
declining claims. In one case it had been found that the 
actual tare of a car was 12,000 pounds more than it 
was stenciled, and in another case there was a differ- 
ence in the tare of a car of_10,600 pounds when the 
car was sent from Grand Rapids to Muskegon and when 
it was returned from Muskegon. He said he could esti- 
mate within 300 pounds of the weight of a carload of 
hardwood flooring, and when this statement was ques- 
tioned by one of the attorneys for the railways, it was 
corroborated by some of the carriers’ own men. 

In every case in which he had asked for the re- 
weighing of empty cars the stenciled weight was found 
to be too low. He handled about 2,000 cars per year 
in and out, and last year had presented only two claims, 
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only one so far this year, and was going to quit. He 
cited 13 specific instances of error in weight, and said 
that within the last eight months he had asked for cor- 
rection of about 75 expense bills because of error in 
weight. 

H. P. Newton of the Warner-Newton Lumber Co. 
stated that his company had always had more or less 
trouble at St. Ignace, Mich., about their weighing because 
the scale there is only a 36-foot one and the weighing 
is done by the switching crew. His company handles 
about a thousand cars a year, and about 50 per cent of 
the claims he puts in on account of overweight are 
allowed. 

William Heap of Wm. Heap & Sons, the last witness 
called, stated that it had for years been their custom 
to weigh all of their shipments, and that during the past 
20 years 16 out of every 20 cars destined to the coast 
have had his weights raised, and that in 19 out of 20 
such cases his claim for this overweight had been 
allowed. 

Two specific instances were referred to, one a car 
billed by him at 26,870 pounds and destined to Los An- 
geles, raised to 28,500 and claim which was made for 
the difference was allowed. In the other car, which was 
going to Seattle, his weight, 23,460, was raised to 25,580. 
A part of this shipment was reweighed and an over- 
weight of 857 pounds admitted, leaving a difference of 
1,200 pounds still in dispute. He ships out on an aver: 
age five or six cars a month and gets in about the same 
number. 

As the agreed time for adjournment had arrived, 
and a number of those present wanted to catch the 5 
p. m. train, this witness was not cross-examined, and 
the hearing adjourned to 10 a. m. on June 20 in Detroit. 


Hearing at Detroit, 


If the number of shippers present at the opening 
of the hearing in Detroit on June 20 is a criterion as 
to their interest in the present investigation in regard 
to weighing of freight, the ultimate consumer must in 
most cases pay the freight. At no time during the day 
were there more than half a dozen shipping concerns 
represented. A number who were to have been put 
on as witnesses failed to respond when their names 
were called and the day’s hearing was adjourned at 
3:30 because all of the witnesses present had been ex- 
amined. 

There was one new appearance when Examiner 
Prouty rapped for order at 10 a. m, H. C. Hertz, rep- 
resenting the Michigan Manufacturers’ Association. The 
first witness called was Charles E. Glass, accountant for 
the Detroit & Mackinaw Railway. He could not give 
much information of the kind wanted and after advising 
that their line had three track scales and that 52 per 
cent of their entire tonnage was lumber and forest 
products, was excused. Other railroad witnesses not 
having arrived, J. S. Kellie, traffic manager of the J. B. 
Ford Co., of Wyandotte, Mich., was called and stated 
that they shipped soda ash in barrels, boxes, kegs and 
bags, and that where there was a discrepancy between 
what they knew to be in the cars and what the rail- 
roads, particularly in western territory, occasionally 
changed them to, claim was made and paid. This rais- 
ing of shipping weight varied from 506 to 2,738 pounds. 
They usually have no difficulty in securing an adjust- 
ment of these claims because they have an agreement 
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with the Joint Weight and Inspection Bureau as to the 
weights under which their commodity moves. In about 
4,000 shipments they had only about a dozen claims. 


George Rumball, traffic manager of the Detroit Stove 
Works for several years, explained that some of their 
product was shipped completely crated, some partially 
so and some uncrated, and that they made up a table 
the first of each year by weighing four stoves of each 
kind, and taking the averages, and used that table for 
catalog and statistical purposes as well as for obtaining 
settlement of freight overweight claims. He said they 
shipped between seven and eight hundred cars a year 
and last year had about 150 claims. He found that his 
estimate based upon his table and the scale weights 
never varied more than four or five hundred pounds, and 
it was his opinion that the chief occasion for these 
differences was error in the tare weight of cars, which 
run from 200 to 1,000 pounds. Occasionally, however, 
a clerical error might explain some claim. He submitted 
for the record a list of the claims filed by him last 
year and said the carriers always accepted his esti- 
mate, sometimes checking up the contents of the car, in 
settling his claims, and that between 75 and 80 per 
cent of his claims were allowed. He said the scale used 
by him in making up his table was examined at the 
same time as were his track scales, usually about twice 
a year, and that 50 or 75 per cent of the cars weighed 
light were found to be correctly stenciled and of the 
remainder -as many weighed less than the _ stenciled 
tare as weighed more. 


E. C, Curtiss of the Michigan Stove Co. advised that 
his company shipped from 700 to 1,000 carload shipments 
per year, and his method of arriving at what a car should 
weigh was the same as that used by the preceding wit- 
ness. He had found that stoves would not vary more 
than four or five pounds in weight and the average 
was fair and as a rule his claims were settled upon 
the basis of his table. He thought there might be a 
variation of five or six pounds in the weight of crated 
stoves because of moisture in some of the lumber. 

They weigh both loaded and light all inbound cars 
and for several years had not kept a record of the 
stenciled tares, but when he did this, he found that 
quite a few were incorrectly stenciled, some less and 
some more. On two cars of their stoves shipped to 
Birmingham, Ala., there had been a difference of about 
10,000 pounds each, doubtless a clerical error, as he 
puts all the way from one to two hundred stoves in a 
car; because of variation in stoves and crating there 
might be a difference of 500 or 1,000 pounds between 
the exact weight and their table. On three recent ship- 
ments, the figures for which he read, the railroad weights 
were 190 pounds more, 865 and 2,170 pounds less, than 
his scale figured. So far as he knew, the carrievs al- 
ways accepted his weights on L. C. L. shipments. 

Mr. Rumball being recalled, stated that at their 
plant his men had weighed one car one end at a time 
and the weight was within 100 pounds of what they 
figured it should be. 

E. M. Wood, traffic manager of the Trussed Con- 
crete Steel Co., said that they shipped several thousand 
cars of steel and, more than that many of fireproofing. 
They scale the cars before and after loading, take a 
record of marked tare and find that there is quite a 
difference between the marked and the actual tare, due 
frequently to refuse. In one case a car was found to 
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contain between six and seven inches of sand, or about 
four tons. This rubbish made no particular difference 
to them, however, as the carriers invariably accepted 
their scale weights in settlement of their claims. He 
submitted for record a list showing these discrepancies 
and said that the weights as shown on scale tickets 
were made by an automatic recording device. 


Their scales were of the Fairbanks, Morse & Co. 
make, were 84 feet long, had been put in about six 
years ago and were being repaired now. They have 
a constant check on their correctness, because of the fig- 
ured weight of their structural steel, and they never let a 
variance of more than 2 or 3 per cent pass without an 
investigation. The list submitted by him consisted en- 
tirely of gondola cars, and he did not know anything 
about discrepancies in weights of other classes of equip- 
ment. 

W. G. Danley, general superintendent of the Ann 
Arbor, proved one of the best witnesses so far heard, 
as he was able, without hesitation, to answer every 
question propounded. His company has the following 
scale equipment: A Buffalo scale in the Manhattan 
yards installed in 1910, length 42 feet and capacity 200,- 
000 pounds; at Ann Arbor a scale of the same size, in- 
stalled in 1906; at Chilson another, installed in 1910; 
at Owosso, another, installed in 1910. at Mount Pleasant 
a 42-foot, 60-ton scale, installed in 1906; at Cadillae a 
42-foot, 100-ton scale, installed in 1910, and at Frank- 
fort a 50-foot 100-ton scale, installed in 1905. These 
scales are all tested every two to four months by his 
inspector, using a test car. His instructions were to 
cut free at both ends cars for weighing, for, although 
it had been his experience that cars could be weighed 
just as accurately coupled as uncoupled, shippers did 
not seem to think so, and he wanted them to be satis- 
fied. His test car weighs 60,000 pounds and it is 
equipped with 48 fifty-pound weights. If the track scales 
test within 100 pounds and the house scales 10 pounds 
they are considered O. K. 

Frank A. Beaman, master carpenter L. S. & M. § 
of Cleveland, with jurisdiction east of Toledo, has 31 
track scales in his territory of 750 miles. All of them 
are Fairbanks or Buffalo make, all with conerete or 
stone pits, and drained. Ice and refuse might get into 
all pits Has two test cars, one weighing 63,400 and 
the other 100,000 and two scale inspectors, with no 
other duties. 


~ 


P. J. O'Neill of the L. S. & M. S. weighed extra 
long cars, and his experience was that the unit weight 
was 10 pounds less than when two drafts were made, 
He gets all reports of improper weights, but not of im- 
proper weighing. At Eaton Rapids, a couple of years 
ago, there was a complaint, but he took weights and 
proved the shippers to be incorrect. 

When slight repairs to cars are made upon the road 
no change is made in the stenciled weights, but when 
extensive repairs are made cars are always. resten- 
ciled. He sometimes had trouble from creeping rails 
on scales, and he had the sectionmen carefully watch 
for this trouble and correct it. All scales in his ter- 
ritory are inspected every 90 days. 

J. H. Opfer, in charge of scale work west of Elk- 
hart on L. S. & M. S., reported 12 scales of their own 
and 12 private scales which they test. Of their 12 
some are of 150,000 and the others 200,000 pounds ca- 
pacity. They have four different kinds of scales, all] 
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upon concrete foundation, all well drained. All scales 
are inspected and tested four times a year by a steel 
ear weighing 50,130 pounds and with 554 fifty-pound 
weights. Their rule is that cars shall be cut at both 
ends, but he has seen cars weighed while coupled, and 
thinks it can be tolerably well done in that way. In 
Chicago all scales are tested in connection with the 
Board of Trade Weighing Bureau and with a car weigh- 
ing more than 100,000 pounds. 


S. A. Robeson, scale inspector under P. J. O’Neill, 
in inspecting scales goes underneath and makes a thor- 
ough inspection of all parts. 


Chester Riski, scale inspector on the east end of 
the L. S. & M. S., could add nothing different and was 
excused. 


D. J. Evans, trainmaster, Toledo division, L. 8S. & 
M. S., said their rules prohibited the weighing of cars 
while in motion and they were equally emphatic that 
cars must be uncoupled at both ends. 


A..O. Ferge, scale inspector entire system, Michigan 
Central, has a wooden car of 36,000 pounds and is having 
a special car now made. A general scale inspection 
and test is made once a year, and then inspection about 
every three months of those used more extensively and 
when there is complaint. The North Lansing scale is 
under his jurisdiction, and Chairman Glasgow called 
his attention to the fact that the rails on these had 
crept four inches and had ground into the surrounding 
timbers. He said it was the duty of the sectionmen 
to watch matters of this kind and that he would inspect 
these scales next week. It was his experience that 
track scales would weigh all right in summer, but there 
might be more or less trouble in winter, due to snow 
and ice. 


Tariffs ef the Michigan Central and the L. S. & 
M. S. showing capacity, location, length, etc., of all 
seales were filed as exhibits. 


Hugh Higginbottom, traffic manager for Dodge Bros., 
manufacturers of auto parts, said that during March 
he shipped 12 cars and on 8 of them weights were 
incorrect, an error being found of approximately 8,000 
pounds per car. The corrected weight was found by 
the Pennsylvania at Canton, O., and correction made. 
He occasionally finds pockets of the gondola cars loaded 
with dirt, but there had been no serious trouble except 
during the month of March. 


Mr. Robeson, being recalled, said that during March 
there was considerable trouble, because of scales being 
frozen, and he did not believe accurate weights could 
have been obtained consecutively from any scales.. 


Mr. O’Neill said the month of March was the worst 
he had had in 26 years. He said when snow was melt- 
ing in the sun and freezing in the shade scales might 
be frozen up a dozen times a day. He has seen a 
car stenciled at 44,000 pounds weighed out at 16,000 
pounds on a frozen scale, because there was ice around 
the platform and under some of the bearings. A foot 
of water in the bottom would not do harm, but half 
an inch of ice where dead rails are on pedestals, even 
though there is two inches of clearance, might put them 
out, but a weighmaster should have no trouble in dis- 
covering this condition. He said housing in was the 
only way he could suggest for avoiding the difficulty 
incident to frost. 7 
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Court Has No Jurisdiction 





NO. 780.—OCTOBER TERM, 1911. THE PROCTER & 
GAMBLE CO., APPELLANT, VS. THE UNITED 
STATES OF AMERICA, THE INTERSTATE COM 
MERCE COMMISSION, THE CINCINNATI, HAMIL- 
TON & DAYTON RAILWAY CO. ET AL., APPEL 
LEES. APPEAL FROM THE UNITED STATES COM- 
MERCE COURT. 

[June 7, 1912.) 
Mr. Chief Justice White delivered the opinion of the 
court. 


Having three manufacturing plants, one at Ivorydale, 
O., a second at Port Ivory, N. Y., end a third at Kansas 
City, Kan., in which they carried on the business of refin- 
ing cottonseed and other oils and of manufacturing soap 
and other products from grease and oil, the Procter & 
Gamble Co., to facilitate the transpurtation to their fac- 
tories of the substances required for their operation and of 
shipping out the finished products, became the owner of 
about 500 railroad tank cars. The cars were exclusively 
devoted to the business of the company in the following 
manner: On the property of the company in the yards 
about their factories there were railroad tracks belonging 
to the company which served for holding empty or loaded 
cars, the cars thus situated being held for storage and for 
movement from place to place, as business required. At 
each of the factories there was also an interchange track 
connected with the tracks in the yards and with the tracks 
of the railroad company or companies though whom the 
business of shipping in interstate commerce to and from 
the factories was carried on. The mcvement of cars to the 
interchange tracks for outward shipment and from the 
interchange tracks when they were left there by railroad 
companies was at two of the factories carried on by the 
company through its own employes and motive power. «At 
the other one this work was done by a railroad company. 
who made an independent and special charge for the serv- 
ice. The transportation of the private tank cars of the 
corporation by the railroad companies was governed by 
established rules, and the price paid to the railroads for 
transporting the commodities of the company in its private 
cars was the regular price fixed for such commodities in 
the established tariffs. The railroads, however, paid to the 
company for the use of its private cars a fixed sum per 
mile, this payment being also stated in the regular estab- 
lished tariffs in compliance with law. A portion of the 
carrier’s rule (Rule 29) relating to the subject of com- 


pensation for hauling such private tank cars is in the 
margin.* 


In 1910 among others the railroads engaged in trans- 
porting tank cars from the plants of the Procter & Gamble 
Co. adopted a system of rules governing the payment of 


*Rule 29. (Sec. 1.) In providing ratings in this classifica 
tion for articles in tank cars, the carriers whose tariffs ar 
governed by this classification do not assume any obligatio! 
to furnish tank cars in cases where they do not own or hav: 
not made arrangements for supplying such equipment. When 
tank cars are furnished by shippers or owners, mileage at th 
rate of three-quarters (%) of one cent per mile will be allowed 
for the use of such tank cars, loaded or empty, provided th¢« 
ears are properly equipped. No mileage will be allowed 0! 
ears switched at terminals nor for movement of cars unde! 
empty freight car tariffs. 
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demurrage by shippers. The provisions of these rules 
pertinent to this case afe excerpted in the margin.7 

The rules in question were prepared by a committee of 
the National Association of Railroad Commissioners com- 
posed of a representative from each state having a rail- 
road commission ang a member of the Interstate Commerce 
Commission, and were adopted in convention by the Na- 
(ional Association and were subsequently approved by the 
interstate Commerce Commission, although putting them 
in force was not imperatively prescribed by that body. 

The Procter & Gamble Co., dissatisfied with the regula- 
tions concerning demurrage, in so far as they imposed in 
certain respects charges upon its tank cars, filed a com- 
plaint with the Interstate Commerce Commission charging 
the rules to be repugnant to the act to regulate commerce 
because unjust and oppressive and because to enforce them 
would create preferences and discriismmations forbidden by 
the act... After hearing, the Commission made a report de- 
claring that the rules complained of were in no sense in 
conflict with the act to regulate commerce, and on the con- 
trary conformed to that act and tended to prevent and re- 
press unlawful preferences and discriminations. An award 
of relief was therefore denied. In February, 1911, the 
Procter & Gamble Co. filed a petition in the Commerce 
Court of the United States making defendants the United 
States, the Interstate Commerce Commission and the rail- 
roads who had been complained of in the proceeding before 
the Commission. The petition recited the facts stated 
above as to the character of the business of the petitioner, 
the ownership of tank cars, etc., the establishment of the 
rules for demurrage, their repugnancy to the act to regu- 
late commerce, the injury which had resulted from being 
compelled to pay the charges for delmurrage in accordance 
with the rules, the application made to the Commission 
and the refusal of that body to award relief. The con- 
ception upon which the petition was based is shown in the 
excerpt in the margin,* wherein it was also charged that 


TRule I. 


Cars Subject to Rules. 


Cars held for or by consignors or consignees for loading, 
unloading, forwarding directions or for any other purpose, are 
subject to these demurrage rules, except as follows: 

(a) Cars loaded with live stock. 

__ (b) Empty cars placed for loading coal at mines or mine 
sidings, or coke at coke ovens. 

(c) Empty private cars stored on carrier’s or private tracks, 
provided such cars have not been placed or tendered for loading 
on the order of a shipper. 

Note.—Private cars while in railroad service, whether on 
carrier’s or private tracks, are subject to these demurrage rules 
to the same extent as cars of railroad ownership. 

(Empty private cars are in railroad service from the time 
they are placed by the carriers for loading or tendered for load- 
ing on the orders of a shipper. Private cars under lading are 
in railroad service until the lading is removed and cars are 
regularly released. Cars which belong to an industry perform- 
ing its own switching service are in railroad service from the 
time they are placed by the industry upon designated inter- 
change tracks and thereby tendered to the carrier for move- 
ment. If such cars are subsequently returned empty, they are 
out of service when withdrawn by the industry from the inter- 
change; if returned under load, railroad service és not at an 
end until the lading is duly removed.) 

*Complainant avers that said order of said Interstate Com- 
merece Commission, in dismissing its complaint as above set 
forth, is null and void and beyond the power of said Interstate 
Commerce Commission, in that it sustains the validity of Rule 
I of said demurrage; that said Rule I, in so far as it provides 
that privately owned cars under lading on private tracks are in 
railroad service and subject to the demurrage charges imposed by 
Said tariffs until the lading is removed, is unjust and unreason- 
able, in that it deprives complainant of the right to use its said 
private cars upon private tracks for its own purposes without 
paying the defendant railway companies demurrage charges 
therefor, after said private cars have been delivered to com- 
plainant and have actually ceased to be engaged in railroad 
service; that the charges exacted by the defendant railway 
companies of complainant under said provision of said rule 
permit said defendants to take complainant’s property without 
compensation, and deprive it of its property without due process 
of law, in violation of the constitution of the United States, and 
particularly of Article V in amendment thereof, and that said 
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the order of the Commission dismissing the complaint as 
above set forth “is null and yoid and beyond the power of 
said Interstate Commission, in that iit sustains the validity 
of . . . said demurrage rules.” 

The prayer was as follows: 


_ Wherefore, complainant prays that the aforesaid order of 
said Interstate Commerce Commission made in said cause No. 
3208 on Nov. 14, 1910, be set aside and annulled, and that the 
defendant railway companies, and each of them, be enjoined 
from collecting or attempting to collect any demurrage charges 
upon complainant’s loaded tank cars after said cars have been 
delivered to complainant and placed upon tracks owned or 
controlled by it; and further, that said defendant railway com- 
panies and each of them be required to repay to complainant 
herein all sums found to have been wrongfully collected by 
them, or any of them, under the rule here complained of; and 
that complainant be granted such other and further relief as 
it may be entitled to in the premises. 

i 

The railroads answered the bill. The United States 
and the Interstate Commerce Commission, appearing for 
the purpose, challenged the jurisdiction of the court to en- 
tertain the cause, and moved to dismiss, upon this general 
ground: “Because the order of the Interstate Commerce 
Commission complained of directed no affirmative relief 
and the negative order of the Commission dismissing the 
complaint affords no ground for an action in this court”; 
and upon the following more detailed specifications filed 


on behalf of the United States: 


(a) It prays that the order of the Interstate Commerce 
Commission be enjoined, when said order directed no action 
against any party and therefore the same is not subject either 
to enforcement or to injunction. 

(b) It prays that the defendant common carriers, who are 
not proper parties to this proceeding except on their own 
motion, be enjoined from collecting the demurrage mentioned, 
when no order inhibiting the same has been made by the 
Interstate Commerce Commission, and in the absence of such 
an order this court has no power to grand such relief. 

(c) It prays that the defendant common carriers be re- 
quired to repay to complainant all sums heretofore wrongfully 
collected as demurrage, when this court has no power or 
jurisdiction to grant such relief, either with or without an 
order of the Interstate Commerce Commission directing such 
repayment. 

The court, declining at the threshold to consider the 
demurrers and motion to dismiss, postponed their consid- 
eration until the hearing on the merits. There was a con- 
sent by all the defendants except the United States and the 
Interstate Commerce Commission that the case be heard 
upon. the evidence and documents introduced before the 
Commission and the report of that body. The United 
States and the Interstate Commerce Commission, however, 
on the overruling of its demurrer and a refusal to grant 
its motion to dismiss, elected to stand thereon and declined 
to plead further. 

In disposing of the case, the court considered it in a 
two-fold aspect—first, as to its jurisdiction; and, second, as 
to the merits of the case. On the first subject it held, a, 
that it had jurisdiction of the cause, and that the refusal 
of the Interstate Commerce Commission to afford relief te 
the Procter & Gamble Co. was, for the purposes of juris 
diction of the court, the exact equivalent of an order of 
the Commission granting affirmative relief, and, b, as a 
corollary of this power it was further decided that there 
was jurisdiction to award pecuniary relief for demurrage 
if any was illegally exacted. On the merits, however, it 
was decided that the Interstate Conimerce Commission had 
rightfully refused to grant relief and that there was no 
foundation for the contention that the property of the com- 
pany in its private tank cars was iaken without due proc- 





provision of said rule is in violation of the said Act to regulate 
commerce and particularly of Sections 1 and 15 thereof as 
amended June 29, 1906; that said defendants are now exacting 
such demurrage charges under the provisions of said rule, and 
will continue to do so, unless the said order of said Interstate 
Commerce Commission is set aside and annulled by this court, 
and defendant railway companies are enjoined from enforcing 
the provisions of said rule. 
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ess of law by the demurrage regulations. On this sub- 
ject it was declared that as the company had accepted the 
provisions of the published tariffs concerning the use of 
the tank cars, therefore those cars were submitted to the 
regulations which the carriers had lawfully established. 
In other words, the court concluded that because the com- 
pany had availed of the proffer of the railroads to use the 
cars in transportation and pay for their use a stated sum, 
the company had acquired no right to disregard restrictions 
against preferences and discriminations embodied in the 
act to regulate commerce. 


The case was then brought here by the appeal of the 
Procter & Gamble Co. That company insists that the court 
below erred in not awarding the relief which was asked 
and in dismissing the petition. On the other hand the 
Interstate Commerce Commission and the railroads insist 
that the court was right in refusing relief and dismissing 
the bill. Before we can come, if at all, to consider the 
merits, However, it is necessary to dispose of the question 
concerning the jurisdiction of the court below to entertain 
the petition, because the United States insists at bar, as it 
did in the lower court, that the court erred in overruling 
the demurrer to the jurisdiction and :efusing to dimiss the 
cause for want of jurisdiction. 


The provisions of the act to establish the Commerce 
Court fixing the jurisdiction of that court are stated in the 
first section of the act of June 18, 1910, now section 207 
of the Judiciary Act of March 3, 1911, 36 Stat. 1148. And 
in view of the necessity of having the provisions of the 
section immediately in mind we reproduce them. They 
are as follows: 


Sec. 207.. The Commerce Court shall have the jurisdiction 
possessed by circuit courts of the United States and the judges 
thereof immediately prior to June eighteenth, nineteen hundred 
and ten, over all cases of the following kinds: 

First. All cases for the enforcement, otherwise than by 
adjudication and collection of a forfeiture or penalty or by 
infliction of criminal punishment, of any order of the Interstate 
Commerce Commission other than for the payment of money. 

Second. Cases brought to enjoin, set aside, annul or suspend 
in whole or in part-any order of the Interstate Commerce Com- 
mission. : 

Third. Such cases as by section three of the act entitled 
“An Act to further regulate commerce with foreign nations 
and among the states,’ approved February nineteenth, nineteen 
hundred and three, are authorized to be maintained in a circuit 
court of the United States. 

Fourth. All such mandamus proceedings as under the 
provisions of section twenty or section twenty-three of the act 
entitled ‘‘An Act to regulate commerce,’ approved February 
fourth, eighteen hundred and eighty-seven, as amended, are au- 
thorized to be maintained in a circuit court of the United States. 

Nothing contained in this chapter shall be construed as 
enlarging the jurisdiction now possessed by the circuit courts 
of the United States or the judges thereof, that is hereby trans- 
ferred to and vested in the Commerce Court. 

The jurisdiction of the Commerce Court over cases of the 
foregoing classes shall be exclusive, but this chapter shall not 
affect the jurisdiction possessed by any circuit or district 
court of the United States over cases or proceedings of a kind 
not within the above-enumerated classes. 


The question to be decided is this: Does the authority 
with which the Commerce Court is clothed in virtue of 
these provisions invest that body with jurisdiction to re- 
dress complaints based exclusively upon the conception 
that the Interstate Commerce Commission, in a matter sub- 
mitted to its judgment and within its competency to con- 
sider, has mistakenly refused, upon the ground that no right 
to the relief claimed was given by the act to regulate com- 
merce, to award the relief which was claimed at its hands? 
In other words, the important quest:on is, Is the authority 
of the Commerce Court confined to enforcing or restrain- 
ing, as the case may require, affirmative orders of the 
Commission, or has it the power to exert its own judgment 
by originally interpreting the administrative features of the 
act to regulate commerce and upon that assumption treat 
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a refusal of the Commission to grant relief as an affirm- 
aiive order and accordingly pass on its correctness? 
Turning for the elucidation of the question to the 
jurisdictional provisions, it is plain that although all of th: 
four numbered subdivisions composing the section ma. 
serve to throw light upon the issue for’ decision the solu- 
tion of the question must intrinsically be found in a co: 
rect interpretation of the second subdivision. We say this 
because clearly the first deals alone with cases for the 
enforcement of orders of the Commission as therein de 
scribed; the third deals only with cases brought under the 
act of Feb. 13, 1910, which is wholly foreign to the subject 
here reviewed, since the act referred to relates only to 
proceedings to enjoin either discriminations or departures 
by carriers from their published rates, and the fourth 
refers exclusively to the right to tnandamus conformab]l; 
to section 20 or 23 of the act to regulate commerce, which 
sections are concerned with the performance of ‘certain 
duties imposed upon carriers by the act to regulate com 
merce. The words of this second subdivision are : “See- 
ond. Cases brought to enjoin, set aside, annul, or suspend 


in whole or in part any order of the Interstate Commerce 
Commission.” 


Giving to these words their natural significance we 
think it follows that they confer jurisdiction only to enter- 
tain complaints as to affirmative orders of the Commis 
sion; that is, they give the court the right to take cog- 
nizance when properly made of complaints concerning the 
legality of orders rendered by the Commission and confer 
power to relieve parties in whole or in part from the duty} 
of obedience to orders which are found to be illegal. No 
resort to exposition can add to the cogency with which the 
conclusion stated is compelled by the plain meaning of the 
words themselves. But if it be conceded for the sake of 
argument that the language of the provision is ambiguous 
a consideration of the context of the act will at once clarify 
the subject. Thus, the first subdivision provides for the 
enforcement of orders, that is, the compelling of the doing 
or abstaining from doing of acts crabraced by a previous 
affirmative command of the Commission, and the second 
(the one with which we are concerned), dealing with th: 
same subject from a reverse point of view, provides for the 
contingency of a complaint made to the court by one seek- 
ing to prevent the enforcement of orders of the Commis- 
sion such as are contemplated by the first paragraph 
In other words, by the co-operation oi the two paragraphs 
authority is given, on the one hand, to enforce complianc: 
with the orders of the Commission if lawful, and, on the 
other hand, power is conferred to stay the enforcement o! 
an illegal order. The other provisions of the act ar. 
equally convincing. Thus, section 3 (208) provides that 
the mere pendency of a suit to enjoin, set aside, annu! 
or suspend an order of the Commission “shall not stay or 
suspend the operation of such order” but confers upon the 
court the power, under circumstances stated, to restrain 
or suspend in whole or in part the operation of an order 
The same section, moreover, causes the meaning of the 


provision, if possible, to become clearer by making a find- 


ing that irreparable injury will result from the operatio 
of an order sought to be enfcrced, essential to the grant 


ing of an order or injunction restraining or suspending it 
enforcement. 


We might well be content to rest our conclusion upo! 
the considerations just stated. In view, however, of th: 
importance of the subject we do not do so, but shall con 
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sider the matter in a broader aspect for the purpose of 
demonstrating that to give to the siatute a meaning con- 
trary to that which we have found results from its text, 
and therefore to recognize the existence in the court be- 
low of the power which it deemed.it possessed, would re- 
sult in frustrating the legislative public policy which led 
to the adoption of the act to regulate commerce, would 
render impossible a resort to the remedies which the 
statute was enacted to afford, would multiply the evils 
which the act to regulate commerce was adopted to pre- 
vent, and thus bring about disaster by creating confusion 
and conflict where clearness and unity of action was con- 
templated. It cannot be disputed that the act creating the 
Commerce Court was intended to be but a part of the 
existing system for the regulation of interstate commerce, 
which was established by virtue »f the original adoption 
in 1887 of the act to regulate commerce, and which was 
expanded by the repeated amendments of that act which 
followed, developed in practical execution by the rulings 
of the body (Interstate Commerse Commission), upon 
whom was cast the administrative enforcement of the act, 
the whole elucidated and sanctioned by a long line of de- 
cisions of this court. That in adopting the provision con- 
cerning the Commerce Court and making it part of the 
system, it was not intended to destroy the existing ma- 
chinery or method of regulation, but to cause it to be 
more efficient by affording 2 more harmonious means for 
securing the judicial enforcement of the act to regulate 
commerce, is certain. The act creating the Commerce 
Court was entitled “An Act to create the Commerce Court, 
and to amend the Act entitled ‘An Act to regulate com- 
merce,’ approved Feb. 4, 1887, as heretofore amended, and 
for other purposes.” The first six sections, which called 
into being the Commerce Court and defined its powers, 
all demonstrate the purpose as above stated, that is, to ad- 
just the powers and duties of the newly created court in 
such manner as to cause them to accord with the system 
of regulation provided by the act to regulate commerce 
as it then existed. 


What was then the existing system and the func- 
tions which the new court was created to perform will 
be conclusively shown by a brief outline of the 
scope and purpose of the system which arose from 
the enactment of the act to regulate commerce (Act Feb. 
1, 1887, ch. 104, 24 Stat. 379) and its development. By that 
act as originally enacted many reguiations and consequent 
duties were imposed upon carriers in the interest of the 
public and of shippers which did not theretofore exist, 
and various administrative safeguar’s were formulated, ali 
of which, in their very essence, recuired, first, for their 
compulsory enforcement the exercise of official functions 
of an administrative nature, and, second, for their harmoni- 
cus development an official unity of action which could only 
be brought about by a single administrative initiative and 
primary control. To that end the act (sec. 11) created an 
administrative body endowed with what may be in some 
respects qualified as quasi judicial aitributes, to whom was 
confided the enforcement of those provisions of the act 
which essentially exacted unity in order that they might 
beneficially operate. And for the purposes stated, to the 
body thus created was committed the trust of enforcing 
the act in the respect stated, of determining, limited as to 
the subject-matters to which we uave referred, whether 
the provisions of the act had been violated and if so of 
primarily enforcing the act by awarding appropriate relief. 
The statute, therefore, necessarily, while it created new 
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rights in favor of shippers, in order to make those rights 
fruitful as to the subjects with which the statute dealt 
coming within the scope of the administrative unity which 
we have mentioned, primarily made the judgment of the 
administrative body to whom the statute confided the en- 
forcement of the act in the respects stated a prerequisite 
te a resort to the courts. In other words, as to the subjects 
stated the act did not give to the ccurts power to hear the 
complaint of a party concerning a violation of the act, but 
only conferred power to give effect to such complaints, 
when, by previous submission to thc Commission, they had 
been sanctioned by a command of that body. 

In the long interval which intervened between 1887 
when the act to regulate commerce was enacted and June 
18, 1910, when the Commerce Court act was passed, we have 
learned of no instance where it was held or even seriously 
asserted that, as to subjects which in their nature were 
administrative and within the competency of the Commis- 
sion to decide, there was power in a court. by an exercise 
of original action, to enforce its conceptions as to the mean- 
ing of the act to regulate commerce by dealing directly 
with the subject irrespective of any prior affirmative com- 
mand or action by the Interstate Commerce Commission. 
On the contrary, by a long line of decisions, whereby ap- 
plications to enforce orders of the Commission were con- 
sidered and disposed of or where requests to restrain the 
enforcement of such orders were passed upon, it appears 
by the reasoning indulged in that it was never considered 
that there was power in the courts as an original question 
without previous affirmative action by the Commission to 
deal with what might be termed in a broad sense the ad- 
ministrative features of the act to regulate commerce by 
determining as an criginal question that there had been 
a compliance or non-compliance with the provisions of the 
act. The subject is illustrated and made clear by the rul- 
ings in State of Washington, ex re}. Oregon Railroad and 
Navigation Co., vs. H. A. Fairchild et al., 224 U. S. ; 
Robinson vs. Balto. & Ohio R. R., 222 U. S. 506; Southern 
Railway Co. vs. Reid, 222 U. S. 424, and Texas & Pacific 
Railway vs. Abilene Cotton Oil Co., 204 U. S. 426. The 
latter case especially will serve to point out that where 
the power of original action by a court without previous 
action of the Commission was insisted upon, it was based 
upon the conception that the particular subject-matter as 
to which such power was asserted was by the express terms 
cf the act to regulate commerce not embraced within the 
subjects primarily confided by the act exclusively to the 
administrative authority of the Commission. 





Originally the duty of the courts to determine whether 
an order of the Commission should er not be enforced car- 
ried with it the obligation to consider both the facts and 
the law. But it had come to pass prior to the passage of 
of the act creating the Commerce Court that in considering 
the subject of orders of the Commission, for the purpose 
of enforcing or restraining their onforcement, the courts 
were confined by statutory operation to determining 
whether there had been violations cf the Constitution, a 
want of conformity to statutory authority, or of ascertaining 
whether power had been so arbitrarily exercised as vir- 
tually to transcend the authority conferred although it 
may be not technically doing so. Interstate Commerce 
Commission vs. Union Pacific R. R., 222 U. S. 541, 547; 
Interstate Commerce Commission vs. Illinois Central R. R., 
215 U. S. 452. So also at the time the law creating the 
Commerce Court was passed, suits to compel obedience to 
orders of the Commission or to restrain an enforcement 
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of such orders were required to be brought in the Circuit 
Court of the United States in the district where a carrier 
or one of two or more carriers to whom the order was di- 
rected had its principal operating office. 


In view of the provisions of the act to regulate com- 
merce just referred to as originally enacted, of the legis- 
lative evolution of that act, its uniform practical enforce- 
ment and the constant judicial interpretation which we 
have thus briefly indicated, it is possible, we think, in 
reason, to give to the act creating the Commerce Court 
the meaning affixed to it by the court below, since to do 
so would be virtually to overthrow the entire system which 
had arisen from the adoption and enforcement of the act 
to regulate commerce. First, because as the previous as- 
certainment by the Commission on complaint made to it as 
to whether violations of the act had been committed, with 
reference to the subjects as to which previous action was 
required, was an essential prerequisite to a right to com- 
plain in a court, the interpretation given below would, by 
destroying the necessity for the prerequisite, action of the 
Commission, operate to create a vast body of rights which 
had no existence at the time the Commerce Court act was 
passed. Second, because the recognition of a- right in a 
court to assert the power now claimed would of necessity 
amount to a substitution of the court for the Commission 
or at all events would be to create 2 divided authority on a 
matter where from the beginning primary singleness of 
action and unity was deemed to be imperative. Third, be- 
cause the result of the interpretation would be to bring 
about the contradiction and the confusion which it had 
been the inflexible purpose of the lawmaker from the be- 
ginning to guard against, an interpretation which would 
seemingly create rights hitherto non-existent and yet at 
once proceed to destroy such rights by bringing about a 
confusion which would render the rights which the act 
creates practically valueless. Indeed, these inevitable re- 
sults of the interpretation given »y the court below to 
the act would necessarily amount to declaring that Con- 
gress in seeking to unify and perfect the administrative 
machinery of the act to regulate commerce and to make 
more beneficial its operation had overthrown the whole 
fabric of the system as previously existing. 

The demonstration of the error of the construction 
adopted below is so additionally made manifest by a con- 
sideration of the general structure and the text of the act 
creating the Commerce Court, that in connection with .the 
legislative history which we have previously stated, that 
we advert to that point of view: A. °*The first section of 
the act wherein is recited the jurisdiction of the Com- 
merce Court which we have previously commented upon 
makes clear that the purpose was not to create a court 
with new and strange powers destructive of the previous 
well-established administrative authority of the Interstate 
Commerce Commission and in conflict with the general 
jurisdiction vested in the courts of the United States, but 
only to give to the new court the special jurisdiction then 
possessed by the courts of the United States for the en- 
forcement of orders made by the Commission, and thus to 
unify the exertion of judicial power with reference to the 
enforcement of the orders of the Commission. The open- 
ing words of the section which make this result clear are 
as follows: It (the Commerce Covurt) shall “have the 
jurisdiction now possessed by Circuit Courts of the United 
States and the judges thereof over all cases of the follow- 
ing kinds: .. .” B. Because the enumeration as to 
the subject matters of jurisdiction conferred which follows 
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the words just quoted, which enumeration we have prev: 

ously reproduced and commented upon, conforms to th 
existing law and evidently assumes its continued opera 
tion. C. Because the sedulous effort of Congress whilk 
creating the new machinery not to destroy the existing: 
system finds expression in a two-fold way: (1) by th 

declaration that nothing in the fact that the existing powe; 
of the Circuit Courts as to the zubjects of jurisdiction 
transferred to the new court should be deemed as an e! 

larging of those powers; and (2) by the provision tha 

nothing in the transfer of the enumerated powers to the 
Commerce Court should be considered as limiting or abridg 
ing the existing jurisdiction possessed by the Circuit Court 

as to-things and subject matters not embraced in th 
powers transferred. Thus the two provisos again servin: 
to make clear the legislative intent that the creation of : 
new body to exercise a portion of the existing judicial 
power should not in any way enlarge the power as existin 

or be implied as destroying or minimizing the genera! 
scope of the judicial power possessed by the Circuit Courts 
where such power was not embraced within the authority 
transferred to the new body. D. Because the act which 
created the court contained in its laiter sections provisions 
amending sections of the act to regulate commerce which 
when rightly interpreted were manifestly adopted to make 
that act more consistent with the new situation resulting 
from the creation of the new court ané utterly inconsisteni 
with the conception that that court had power not pr« 

viously possessed by any court and tiie existence of which 
would serve to set at naught the whole system of interstate 
commerce regulation. 

Some suggestion is made in argument concerning the 
alleged claim of constitutional right asserted in the peti 
tion filed below and which the court disposed of in the 
manner we have stated. But what we have said suffices 
to point out the fallacy which the contention involves, fo 
ihe following reasons: If the claim of constitutional right 
concerned a subject which from its very nature and effect 
dominated the act to regulate commerce and therefore wa 
wholly independent of all questions of right or remed 
created by or depending upon that statute, then the issue 
presented a controversy not cognizable in the Commerce 
Court, as it could not so be withovt violating the express 
reservation and restriction as to the general power of th: 
Circuit Courts which we have just quoted. If, on the other 
hand, the constitutional question was involved in or de- 
pended upon the provisions of the act to regulate com- 
merce that question in the nature of things was subject to 
the precedent action of the Commission on the subjects 
committed to it by the act to regulate commerce and as 
to which the court had jurisdiction alone to act in virtu: 
of a prior affirmative order of the Commission. 


The general considerations which we have stated e:- 
tablish the error committed by the ccurt below in holding 
that it had jurisdiction over the claim of the Procter «& 
Gamble Co. to recover on a money demand based on the 
illegality of the demurrage charges alleged to have bee! 
wrongfully exacted by the railroad companies. Througi 
abundance of precaution, we, however, say that wholly 
irrespective of the general considerztions stated we think 
the conclusion of the court as to its possession of jurisdic- 
tion over the subject referred to was clearly repugnan! 
in other respects to the express terms of the act. 

As it follows from what we have said that the court 
below erred in taking jurisdiction of the petition, it results 
that our duty is to remand the cause to the court below 
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with directions to dismiss the petition for want of juris- 
diction. 
And it is so ordered. 


Sugar Allowances 





NO. 722.—OCTOBER TERM, 1911. THE UNITED 
STATES, THE INTERSTATE COMMERCE COM- 
MISSION, AND THE FEDERAL SUGAR REFINING 
CO., APPELLANTS, VS. THE BALTIMORE & OHIO 
RAILROAD CO., THE CENTRAL RAILROAD CO. 
OF NEW JERSEY. ET AL. APPEAL FROM THE 
UNITED STATES COMMERCE COURT. 


[June 10, 1912.] 


The chief justice delivered the opinion of the court. 

This is a suit instituted in the Commerce Court to 
enjoin the enforcement of an order by the Interstate 
Commerce Commission. 

The complainants in the bill are the Baltimore & 
Ohio Railroad Co., the Central Railroad Co. of New Jer- 
sey, the Delaware, Lackawanna & Western Railroad Co., 
the Erie Railroad Co., the Lehigh Valley Railroad Co. 
the New York, Ontario & Western Railway Co. 
and the Pennsylvania Railroad Co. The Brooklyn East- 
ern District Terminal and John Arbuckle and William A, 
Jamison, copartners, trading as the Jay Street Terminal, 
intervened and were made parties complainant, they 
being interested to defeat the order of the Commission. 

The defendant named in the bill is the United States. 
The Interstate Commerce Commission*appeared, and the 
Federal Sugar Refining Co. intervened and was made a 
party defendant. 

The order which it was the purpose of the suit to 
enjoin was made in a proceeding commenced before 
the Commission on behalf of the Federal Sugar Refin- 
ing Co., to compel the railroads above named to desist 
and abstain from paying to Arbuckle Brothers, claimed to 
be operating what is known as the Jay Street Terminal, 
certain so-called allowances for floatage, lighterage and 
terminal services rendered by them to the complainants 
in connection with sugar transported by them in New 
York Harbor to and for the complainants, while at the 
same time paying no such allowances to the said Federal 
Refining Co. on its sugar. 

We substantially adopt as accurate a summary state- 
ment made of the subject matter of the controversy in 
the brief of counsel for the railroad companies: 

“The ‘Federal Sugar Refining Co. has a refinery at 
Yonkers, N. Y., and Arbuckle Brothers have a refinery 
in the Borough of Brooklyn, New York City. The rail- 
road companies operate what are known as Trunk Line 
railroads, extending from New York to western and 
southern points. In order to receive and deliver freight 
in New York City they are obliged to transport the same 
across the waters of New York Harbor on lighters by 
what is called lighterage service, or, when the freight is 
carried through in railroad cars, on car floats by what 
is called floatage service. 

“At numerous points along the New York City water 
front within the lighterage limits they have established 
public stations for the receipt and delivery of freight. 

“They have also established boundaries known as 
‘lighterage limits,’ including substantially all of what 
may be called the manufacturing and commercial portion 
of the water front of New York City and the opposite 
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shore of New Jersey, ‘and within these boundaries they 
receive and deliver freight at any accessible point on 
the water front without any additional charge above the 
New York rates, which are, generally speaking, the 
same as the rates to and from the terminals on the New 
Jersey shore. At ‘public’ docks open to any vessel, the 
railroad pays the wharfage; at private docks the shipper 
or consignee must arrange for the necessary dockage. 

“At a number of points in the Boroughs of Brooklyn 
and the Bronx, the railroad companies or some of them 
furnish public stations through arrangements made with 
terminal companies to furnish union public stations and 
terminal facilities for the receipt and delivery of freight 
in cars and through freight houses, and for the trans- 
portation of such freight between such terminal stations 
and the railroad companies’ rails on the western shore 
of the harbor, all of which is done for and in the name 
of the railroad companies under provisions of their 
tariffs filed with the Interstate Commerce Commission 
under which their New York rates apply to and from 
such union public stations. 

“One of these public terminal stations, known as 
the Jay Street Terminal, is owned and operated by Wil- 
liam A. Jamison and John Arbuckle, conducting a sepa- 
rate business in that respect as copartners under the 
name and style of ‘Jay Street Terminal,’ in accordance 
with the laws of the state of New York. Jay Street 
Terminal is named as a station of the railroad companies, 
appellees, in their respective tariffs, and is conducted 
under contract with the railroad companies like any 
other freight station, bills of lading being issued from 
and to it on behalf of the railroad companies and in 
their names, on the regular uniform form, charges being 
collected and accounts kept, the Jay Street Terminal 
performing the entire physical and clerical service and 
furnishing the necessary docks, freight yard and station 
buildings and equipment, excepting cars. The Jay Street 
Terminal also floats or lighters all shipments between 
the terminal and the rails of the railroad companies on 
the New Jersey shore. For these services and facilities 
each railroad company pays to the Jay Street Terminal 
an aggregate compensation figured on the freight han- 
dled for it, based on the rate of 4 1-5 cents per hundred 
pounds on freight originating at or destined to points 
at or west of the westerly limits of Trunk Line territory, 
so called, and 3 cents per hundred pounds on freight 
originating at or destined to points east of the westerly 
limit of Trunk Line territory. The same amounts per 
hundred pounds are paid to other terminal companies 
furnishing similar service at New York. 

“The refinery of Arbuckle Brothers, a copartnership 
composed of William A. Jamison and John Arbuckle, is 
within two blocks of the Jay Street Terminal, and they 
truck sugar from their refinery to this terminal and load 
it into cars at their own expense and deliver it to the 
Jay Street Terminal and obtain the railroad company’s 
bill of lading for it from the Jay Street Terminal just 
as other shippers do with other freight. 

“The refinery of the Federal Sugar Refining Co. at 
Yonkers, N. Y., formerly operated by the Federal Sugar 
Refining Co. of Yonkers, -is located on the Hudson River, 
10 miles north of the limits of the lighterage limits. 
The sugar manufactured at this refinery and shipped over 
the lines of these appellees is loaded onto lighters of 
the Ben Franklin Transportation Co., an independent 
boat line with which the Federal Sugar Refining Co, has 
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made a contract, under which the boat line lighters its 
sugar to the terminals of the railroad companies for 
3 cents per hundred pounds. The boat line brings the 
Sugar to the terminals of the railroads on the western 
shore of New York Harbor and delivers it to them for 
rail transportation. 

“The Federal Sugar Refining Co.’s refinery at Yonk- 
ers is located directly on the tracks of the New York 
Central & Hudson River Railroad Co. Over this railroad 
the rates to the points in the shipping territory of the 
Federal Sugar Refining Co. are with few exceptions 
the same as the rates via the lines of the railroad com- 
panies. To ship at the New York rate over the lines 
of the roads the Federal Sugar Refining Co. can deliver 
its shipments to the New York Central & Hudson River 
at Yonkers, thence to be transported by that railroad 
to New York and there delivered to the said railroad 
companies within lighterage limits. None of these rail- 
roads have lines extending to Yonkers. Because of 
alleged delay in the handling and transportation of ship- 
ments via this route, the Federal Sugar Refining Co. 
sometimes prefers to deliver said shipments by lighter 
to the said railroad companies at their stations on the 
New Jersey shore of New York Harbor. 

“Prior to July, 1909, these shipments were carried 
by the Ben Franklin Transportation Co. directly to the 
rail terminals on the Jersey shore from Yonkers without 
stop. Since that date the lighters stop en route at Pier 
24, North River. The reason for stopping at Pier 24 is 
found in the decision made by the Commission in case 
No. 1082, brought by the Federal Sugar Refining Co. of 
Yonkers, the predecessor of the Federal Sugar Refining 
Co., against the same railroad companies, appellees here 
(17 I. C. C., 40). The complaint in that proceeding 
claimed a discrimination against the Federal Sugar Re- 
fining Co. of Yonkers and in favor of the Jay Street 
Terminal and the Brooklyn Eastern District Terminal, 
an incorporated company operating a similar terminal 
station in another section of Brooklyn, because of the 
refusal of the railroad companies to pay it the same 
amounts on account of the lighterage performed by the 
Ben Franklin Transportation Co. from Yonkers to the 
railroad terminals of the railroad company on the west- 
ern shore of New York Harbor as were paid to the two 
terminal companies above named on account of the vari- 
ous services performed and terminal facilities furnished 
by them in connection with the transportation of sugar 
shipped by Arbuckle Brothers and the American Sugar 
Refining Co., respectively. This complaint was dismissed 
because the extension of the lighterage limits in New 
York Harbor of the railroad companies was a matter of 
business discretion, and that the Commission had no 
authority to require such extension beyond the then 
prescribed boundaries, and that the Federal Sugar Re- 
fining Co., being located outside of the prescribed light- 
erage limits, was not subjected to unlawful discrimina- 
tion by reason of the practice of the railroad companies 
in affording free lighterage on shipments originating at 
a distance to points within said lighterage limits while 
refusing to so afford on shipments of the Federal Sugar 
Refining Co. 


“As a result of this decision of the Commission the 
lighters of the Ben Franklin Transportation Co. were 
stopped en route from Yonkers at Pier 24, North River, 
where certain formalities with reference to shipping or- 
ders were had for the purpose of making it appear as 
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a matter of law that these shipments were made not 
from Yonkers, but from Pier. 24, North River, a point 
within lighterage limits. A new complaint was filed 
with the Commission, setting forth the same grounds 
of discrimination as the prior one, but on the theory that 
the decision of the Commission did not apply because 
the shipments of the Federal Sugar Refining Co. were 
now lightered from Pier 24, a point within lighterage 
limits, and not from Yonkers, the Commission held as 
& matter of law that the stoppage of the lighters of the 
Ben Franklin Transportation Co. for instructions at Pier 
24, differentiated the case from the former one and made 
the following order: 


“It is ordered that the above-named defendants (the ap- 
pellees) be and they are hereby notified and required to cease 
and desist on or before the 15th day of April, 1911, and for a 
period of not less than two years thereafter abstain from pay- 
ing such allowances to Arbuckle Brothers on their sugar, while 
at the time paying no such allowance to said complainant 
(Federal Sugar Refining Co.) on its sugar, which said allow- 
ances so paid to said Arbuckle Brothers by said defendants are 
found by the Commission in said report to be unduly discrimi- 
natory and in violation of the Act to regulate commerce.” 


“The so-called ‘allowances’ referred to in this order 
are a part of the payments making up the compensation 
of the Jay Street Terminal, figured at the rates of 
3 cents and 4 1-5 cents per hundred pounds as above 
described.” 

This is the order the enforcement of which was the 
subject-matter of the controversy in the court below. 

The United States, the Interstate Commerce Com- 
mission and the Federal Sugar Refining Co. promptly 
filed motions to dismiss the petition and the intervening 
petition of the Jay Street Terminal upon the ground 
of want of equity and because the order of the Com- 
mission was an adjudication of matters of fact as to 
which its judgment was, conclusive. The petitioners, on 
the other hand, applied for an injunction pendente lite 
suspending the order of the Commission until the final 
determination of the action. The motions to dismiss 
were denied. On the same day, the motion for a tem- 
porary injunction—which had been heard upon the peti- 
tion and intervening petitions and affidavits submitted 
by petitioners in support of the averments of the peti- 
tion and intervening petition—was granted, and the 
assailed order “and its force and effect’? was suspended 
until the further order of the court. This appeal was 
then taken, 

There was clearly a right in the court below to en- 
tertain jurisdiction of the petition and to determin< 
whether the affirmative order of the Commission was 
entitled to be enforced. There was clearly atso powe! 
in the court to allow a preliminary injunction, since thai 
authority is conferred in express terms by section 3 (208) 
of the act. And the right to appeal from such an orde 
is also in express terms conferred by section 2 (210) ol 
the act. 

it is urged on behalf of the United States and th« 
Interstate Commerce Commission that, wholly irrespect 
ive of the merits of the petition, the order granting th< 
interlocutory injunction must be reversed because of what 
is insisted to be the express requirements of the act 
imposing the duty on the Commerce Court or a judg: 
of that gourt if a restraining order is granted under th 
conditions in the statute to state the facts from whic! 
it is found that irreparable injury would arise if a re 
straining order were not allowed. The section contain 
ing the provision relied upon is as follows: 


That suits to enjoin, set aside, annul or suspend any orde! 
of the Interstate Commerce Commission shall be brought i! 
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the Commerce Court against the United States. The pendency 
of such suit shall not of itself stay or suspend the operation 
of the order of the Interstate Commerce Commission; but the 
Commerce Court, in its discretion, may restrain or suspend, in 
whole or in part, the operation of the Commission’s order pend- 
ing the final hearing and determination of the suit. No order 
or injunction so restraining br suspending an order of the 
Interstate Commerce Commission shall be made by the Com- 
merce Court other than upon notice and after hearing, except 
that in cases where irreparable damage would otherwise ensue 
to the petitioner, said court, or a judge thereof, may, on hear- 
ing, after not less than three days’ notice to the Interstate 
Commerce Commission and the attorney-general, allow a tem- 
porary stay or suspension in whole or part in the operation of 
the order of the Interstate Commerce Commission for not more 
than sixty days from the date of the order of such court or 
judge, pending application to the court for its order or injunc- 
tion, in which case the said order shall contain a specific 
finding, based upon evidence submitted to the judge making 
the order and identified by reference thereto, that such irrepar- 
able damage would result to the petitioner and specifying the 
nature of the damage. The court may, at the time of hearing 
such application, upon a like finding, continue the temporary 
stay or suspension in whole or in part until its decision upon 
the - application. 

Without ambiguity we think the statute contemplates 
three classes of orders: First, a temporary restraining order 
staying in whole or in part the operation of the order of 
the Interstate Commerce Commission for not more than 60 
days from the date of the suspension order, to be allowed 
by the court or a judge thereof; second, a preliminary 
injunction, that is, an injunction pendente lite, which, to 
quote the words of the statute, may be granted by the 
court to “restrain or suspend, in whole or in part, the 
operation of the Commission’s order pending the final 
hearing and determination of the suit;” third, in the 
nature of things a perpetual injunction upon the entry of 
the final decree. The order in this case, made after 
notice and hearing, suspending the force and effect of 
the order of the Commission until the further order of 
the court, was obviously an exercise of the power con- 
ferred to grant a preliminary injunction or injunction 
pendente lite and not of the power to allow a temporary 
restraining order embraced in the first of the classes 
stated. As we think it clear that the requirements of 
the statute relied upon respecting the statement of 
facts as to irreparable damages relate only to the first 
class of cases, that is, the power to issue a temporary 
restraining order, we hold the objection to be without 
merit. 

This brings us to consider the scope of our review- 
ing authority under the right conferred by the statute 
to appeal from the allowance by the court below of a 
preliminary injunction or injunction pendente lite. To 
determine this question requires a consideration of the 
nature and character of the power which the court had 
a right to exert over the subject-matter presented to it 
by the petition filed to perpetually enjoin the enforce- 
ment of the order of the Commission. 

We have determined in the Procter & Gamble case 
ante that the Commerce Court was but endowed in con- 
sidering whether an affirmative order of the Commission 
should be enforced on the one hand or set aside and 
declared non-enforcible on the other, with the jurisdic- 
tion and power existing at the time that act was, passed 
in the Circuit courts of the United States. And as at 
that, time it was conclusively settled that the courts had 
only authority to reexamine the findings of the Com- 
mission as to subjects like the one here under considera- 
tion, for the purpose of ascertaining whether the action 
of the Commission was repugnant to the Constitution, in 
excess of the statutory powers conferred upon it, or 
manifested such an abuse as to be equivalent to an ex- 
cess of authority, it clearly resuits that the court below 
was likewise limited in passing upon the petition before 
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it in this case. This being true, it is also necessarily 
true that virtually the sole authority of the court below 
was in a sense confined to determining questions of law 
arising upon the case as presented on the face of the 
pleadings. Under the general principles of equity, where 
a court is called upon to decide whether it will allow a 
preliminary or pendente lite injunction the duty arising 
requires it to be determined whether on the face of the 
papers presented there is such an equitable cause of 
action presented as justifies the issue of a preliminary 
injunction to preserve the status pending the suit, that 
is, to afford an opportunity for a trial of the issues pre- 
sented. Necessarily it is true also that where an appeal 
is allowed from an order granting a preliminary injunc- 
tion the reviewing court is put to the duty of deter- 
mining whether on the face of the papers the court 
below erred as a matter of law in granting the prelimi- 
nary injunction. Do these principles apply to the case 
before us? is then the first consideration. The result 
of holding that they do will inevitably cause the expung- 
ing from the act of the express authority conferred to 
issue a preliminary injunction, since viewed under the 
general principls of equity the criteria by which to 
determine the rightfulness of such an order in view of 
the nature and character of the jurisdiction of the Com- 
merce Court is exactly and exclusively the same criteria 
by which the rightfulness of a final decree of that court 
issuing a perpetual injunctiop in conformity to such de- 
cree would require to be tested. Our duty, however, is 
not to destroy the law but to enforce it, and in doing 
so to seek to discover the intention of the lawmaker, 
the wrong intended to be prevented and the remedy de- 
signed to be afforded by the enactment of the statute. 
Coming to consider the statute for this purpose, we 
have pointed out in the Procter & Gamble case that the 
great remedy intended to be accomplished was the con- 
centration in a single court of the power to consider 
the rightfulness of enforcing or setting aside orders of 
the Commission; that to prevent unnecessary delays the 
limitations as to restraining orders and their duration 
and the hearing which is commanded as to irreparable 
injury was enacted. It must therefore in reason be that 
the power to issue a preliminary injunction was recog- 
nized and preserved so as to afford the court the proper 
time for deliberation and consideration of the questions 
to be decided by the Commission instead of compelling 
that body virtually eo instante upon the presentation of 
a petition to reach a final conclusion. And it would 
seem also to be the case that the right to appeal from 
such an order was given as a safeguard against a possible 
abuse of discretion by an unwarranted, arbitrary and un- 
reasonable exercise of the power conferred. In other words, 
we think that the enlightened purpose of Congress was 
that the court which it created, in the exercise of the 
important trusts confided to its authority and where 
occasion required it as a consequence of the gravity and 
complexity of the legal questions which might arise, 
should be afforded ample opportunity for due considera- 
tion and ripe judgment and that it was not intended to 
compel precipitate, and perhaps ill-considered, action. 
Coming to consider the case presented in the light 
of these principles, in view of the doubt which existed 
as to the scope and effect of the powers conferred upon 
the Commission, as shown by the decision of the. court 
in the Proctor & Gamble case, of the nature and char- 
acter of the subject matter here under consideration and 
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its importance, of the action of the Commission had on 
that subject prior to the making of the order of the 
Commission which was assailed by the petition, and 
especially of the diversity of opinion which existed 
among the members of the Commission on the subject, 
we think there is no room for saying that the prelimi- 
nary injunction issued was in excess of the power con- 
ferred upon the court, because of the plain want of 
necessity for it resulting from the obvious nature and 
character of the legal questions as to which the judg- 
ment of the court was invoked in consequence of the 
filing of the petition calling for the exertion of the author- 
ity conferred upon it by Congress. 

It is not disputable that although the right to appeal 
to this court from an order like the one here in question 
is conferred, yet obviously the purpose which must have 
caused the creation of the Commerce Court must have 
been the desire to interpose between the action of the 
Commission and this court an intermediate tribunal, hav- 
ing the powers which the statute delegates to it. Our 
duty is to give that purpose effect and to uphold the 
lawful authority of the court, without deviation and yet 
without hesitancy where there has been an abuse of 
discretion to correct it in the completest way. But as 
this case manifests no such abuse, our duty is not to 
reverse the action of the court, but to remand the case, 
so that there may be an opportunity to dispose of it on 
the merits in the forum selected by Congress for that 
purpose. Of course, in saying this, we must not be 
understood as deciding or in any way implying that the 
duty would not exist to examine the ‘merits of a pre- 
liminary order of the general character of the one be- 
fore us in a case where it plainly in our judgment 
appeared that the granting of the preliminary order was 
in effect a decision by the court of the whole contro- 
versy on the merits or where it was demonstrable that 
grave detriment to the public interest would result from 
not considering and finally disposing of the controversy 
without remanding to enable the court below to do so. 
Affirmed. 


Follows Procter & Gamble 


NOS. 773 AND 774.—OCTOBER TERM, 1911. JAMES 
J. HOOKER ET AL., APPELLANTS, VS. MARTIN 
A. KNAPP ET AL. APPELLEES; THE EAGLE 
WHITE LEAD CO. ET AL. APPELLANTS, VS. 
INTERSTATE COMMERCE COMMISSION ET AL., 
APPELLEES. APPEALS FROM THE UNITED 
‘STATES COMMERCE COURT. 
[June 7, 1912.] 
Mr. Chief Justice White delivered the opinion of the 
court. 


The appellants in these cases originally applied to 
the Interstate Commerce Commission ‘for reduction of 
the maximum rates between Cincinnati and Chattanooga 
from the 76c schedule to a 60c schedule. The Commis- 
sion refused to make the full extent of this reduction. 
Thereupon the respective parties filed bills in the Com- 
merce Court demanding that the Commission’s order be 
“suspended, set aside, annulled and declared void and 
of no effect” and that the individual defendants and 
the Commission be required by mandatory injunction to 
set aside and annul the said order, that the case be 
reopened, and the complainants given further relief. The 
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two bills were consolidated. The individual defendants, 
the Commission and the railroad company all demurred 
to the bill on the merits. The United States moved to 
dismiss on the ground that the court had no jurisdiction. 
The court took jurisdiction, but dismissed on the merits. 
These appeals were then prosecuted. The cases are, in 
all respects, controlled by the opinion announced and 
ruling made in the Procter & Gamble case, this day 
decided, and for the reasons in that case stated, these 
cases must be and are, remanded, with directions to dis- 
miss for want of jurisdiction, and it is so ordered. 


Directed to Dismiss 





NO. 719—OCTOBER TERM, 1911. THE INTERSTATE 

COMMERCE COMMISSION AND THE UNITED 

- STATES, APPELLANTS, VS. THE BALTIMORE 

& OHIO RAILROAD CO., THE PENNSYLVANIA 

RAILROAD CO. ET AL. APPEAL FROM THE 

UNITED STATES COMMERCE COURT. 

{June 7, 1912.] 

The question in the case is whether railroad com- 
panies may charge a different rate for the transportation 
of coal to a given point to railroads than to other ship- 
pers, the coal being intended for the use of the railroads 
as fuel. 

The Interstate Commerce Commission held that a 
charge of a different rate was an unlawful discrimina- 
tion against other shippers and made an order requir- 
ing a cessation of such charge. The execution of the 
order was enjoined by the Commerce Court. 

A number of railroads are petitioners and we shall 
refer to them as the companies. 

The companies attack in their petition the order of 
the Interstate Commerce Commission on several grounds, 
which may be summarized as follows: The movement 
of coal traffic from the point of origin to the point or 
points of junction to receiving carriers is different from 
the movement of coal to be delivered locally at such 
junction points. 

The traffic is not governed by the rates published 
under the Act to regulate commerce, which apply to the 
traffic in coal not intended for use by consuming rail- 
roads, because the charges go to the carrier itself. If 
the coal be shipped under a through rate applicable to 
other coal the actual rate upon which it moves to the 
rails of the consuming road is the division of the 
through rate going to the roads over which the traffic 
moves to the junction point with the rails of the con- 
suming road. The division of the rate beyond that 
point goes to the consuming road itself. 

All but an inconsiderable part of such coal is neces- 
sary and intended for use as fuel in locomotives. The 
fueling stations are often many, and are located at con- 
venient points along the line at varying distances from 
the junction points, and it is not possible at the time of 
shipment to tell at what point a carload of coal will be 
needed. If made on a through rate they must be billed 
and transported to a point to which the through rate is 
published. Even if a centrally located distributing yard 
for fuel be established, and all shipments billed on a 
through rate to that yard, there must be a reverse 
movement of the coal between that point and the point 
of junction. 

The fact that fuel coal on the line of a consuming 
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earrier is not governed by the published rates makes 
the commercial competitive conditions different between 
such coal and other coal. The value to the shipper is 
not the same or measured by the same conditions. There 
is no competition between the fuel coal and other coal. 

Because of the circumstances and conditions differ- 
entiating the traffic in fuel coal the companies have for 
a number of years past published and filed, as required 
by law, separate tariffs of the rates to be charged and 
received by them for the transportation of such” coal 
from points of origin to the junction point of delivery 
to the consuming carrier. The tariffs vary in their defi- 
nitions or descriptions of the traffic to which the rates 
apply, but in each case the traffic is such that it would 
move, in reality, not under the published through rates, 
but would move under the special conditions which have 
been stated. Some of the tariffs apply only to coal in- 
tended for use and used for locomotive fuel. The rates 
named in the tariffs are open and available to all pro- 
ducers and shippers, if the shipments be made under the 
special conditions stated. 

On Jan. 4, 1910, the Interstate Commerce Commis- 
sion, of, its own motion, instituted an inquiry under an 
order of that date entitled, “In the matter of Restrictive 
Rates,” Docket No. 3053, making the Baltimore & Ohio 
and the Pennsylvania Railroad companies parties to the 
proceeding. The other companies from time to time 
were admitted as interveners. Testimony was taken, 
argument heard, and the Commission entered the order 
complained of in which the Commission required the com- 
panies to cease and desist, on or before May 15, 1911, 
and for a period of two years to abstain from using the 
tariffs on fttel coal stated. 


The Commission erred in its construction of the Act 
to regulate commerce in that it held the facts and cir- 
cumstances found by it did not distinguish fuel coal 
from other coal, and that the different conditions of 
their transportation were not in law circumstances and 
conditions necessary or proper to be considered in apply- 
ing the provisions of section 2 of the act. 

The Commission erred in holding that the rates on 
fuel coal under section 2 should be no more nor less 
than rates for the shipment of other coal from the same 
point of origin for local delivery at the junction point, 
the circumstances and conditions showing conclusively 
that the services done in the transportation of them, 
respectively, are not alike nor substantially similar, 
within the meaning of the Act to regulate commerce. 

The Commission erred in holding that fuel coal 
should be transported under through rates, as other 
coal, and that it was unlawful for carriers to publish 
or charge any rates other than the through rates agreed 
upon going to the line of the terminal carrier to be used 
by it in its business as a common carrier. And that, as 
the charges on such terminal carrier’s line must be 
borne by it, the Commission erred in holding that such 
circumstance did not differentiate the traffic in such 
coal from the traffic in other coal, and did not constitute 
a substantial difference under section 2 in the conditions 
of transportation. 

The Commission erred in holding, further, that any 
difference in the tariff for fuel coal and not applicable to 
all other coal was unjustly discriminatory, in violation 
of section 3. 

It appears on the face of the report of the Commis- 
sion, it is alleged, that it proceeded in making the order 
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upon its. view of sections 2 and 3; that it did not find it 
necessary to consider any specific tariff or tariffs or 
the rates named thereby; that the difference in conditions 
affecting the respective tariffs could not be considered 
as distinguishing them. And it is alleged that the find- 
ings of the Commission are findings of law, as well in 
regard to the violation of the third section of the act as 
in regard to violation of the second section. Irreparable 
damage is alleged, and the alternatives presented of 
desisting from the carriage of fuel coal at the expense 
of the loss of large and valuable revenues or accepting 
divisions of through rates, on both fuel coal and other 
coal, which will give the companies, as originating or 
intermediate carriers, a much lower compensation for 
both classes of traffic than they are now receiving and 
would continue to receive but for the order of the Com- 


- Mission, 


In either case the loss will amount to many thou- 
sand dollars. There will be loss, it is alleged, to the 
producers of fuel coal who have sold coal under con- 
tracts for future delivery at junction points, and loss 
also to producers and shippers who depend on the rail- 
road-fuel business to enable them to operate their mines 
at all. 

A final decree is prayed for the annulment of the 
order and a temporary injunction enjoining and suspend- 
ing it pending final hearing and determination. 


The petition was supported by affidavits made by a 
number of coal producers and shippers. 

The answer of the Interstate Commerce Commission 
is directed principally at the third paragraph of the 
petition, and charges against it as follows: Its allega- 
tions relate to comparisons between coal, on the one 
hand, consigned to a railroad company, and coal, on the 
other hand, consigned to some other party. The former 
is called railroad-fuel coal, the latter is known as com- 
mercial coal. In each instance, however, regardless of 
the consignee, the point of origin and the point of desti- 
nation of the shipments is the same, but the rate charged 
for transporting fuel coal is much less than the rate 
exacted for the transportation of commercial coal over 
the same line, in the same direction and between the 
same points. Schedules or tariffs providing for such dif- 
ferences in rates have been heretofore established and 
put in force and are now maintained and enforced by 
the companies. 

Where the destination is a junction which is a point 
of connection between the lines of two or more of the 
companies, the movement of coal, fuel and commercial, 
is the same, except that at such destination the cars 
containing fuel coal are ordinarily placed upon what is 
called an exchange track, which is used in common by 
the connecting carriers, while the cars containing com- 
mercial coal are usually placed upon the sidetrack of 
the delivering carrier. The cost of delivering both kinds 
of coal is practically the same, depending upon the 
nature of the delivery facilities furnished by the com- 
panies. Therefore, the cost of delivering fuel coal may 
be and is less than the cost of delivering the commer- 
cial coal, but the reverse is sometimes the case. It is 
alleged, however, that such differences are similar to 
differences pertaining to some shipments of commercial 
coal compared with other shipments. 

Generally what is called “free time” is allowed by 
the companies, that is to say, a certain period of time 
for unloading the coal is allowed. If the coal is unloaded 
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within that time, no charge is made for the use of the 
car. If that time be exceeded a charge of $1 for each 
day or fraction of a day in excess of the “free time,” 
known as a demurrage charge, is exacted by the com- 
panies, while the compensation paid by one carrier to 
another carrier for the use of a car owned by the latter 
is 25 cents a day. Where the coal transported is fuel 
coal no “free time” is allowed, nor is such demurrage 
exacted or collected. These differences, however, are 
offset, and much more than offset, by the differences in 
the rates of transportation between the different coals. 

Where the destination of the shipment of coal is 
not a point of connection between the lines of two or 
more of the companies the circumstances and conditions 
pertaining to the transportation and delivery of coal are 
the same as above described, except that at such desti- 
nation there are no exchange tracks used in common by 
two or more of the companies. Where the shipment 
passes over more than one line of railway to such desti- 
nation, delivery by one of the companies to another is 
made in the same way and under similar circumstances 
and conditions, regardless of whether the coal be fuel 
or commercial. 


The lower rates established by the companies and 
applied by them to the transportation of fuel coal are 
not open alike to all shippers but are, by. reason of the 
schedules and tariffs above mentioned and by. reason of 
the practices of the companies, confined to shippers of 
fuel coal and denied to shippers of all other coal, includ- 
ing commercial coal. 


The Commission denies the errors attributed to it, 
and alleges that its report shows as follows: “We have 
never held that the local rate to the junction point must 
be paid on shipments that are going beyond that point. 
What we have said is that the local rate to the junction 
point shall be the same for all shippers to that point, 
and that the through charges on shipments going beyond 
the junction point shall be alike for all shippers to the 
same destination.” 


The Commission alleges (somewhat singularly, on 
information and belief) that it considered all facts, cir- 
cumstances and conditions pertinent to the subject-mat- 
ter of the order, including degrees of difference and dis- 
tinction, and each and all of the tariffs and rates of the 
companies which are affected by the order, and did not 
entertain the opinion attributed to it, that the facts, cir- 
cumstances and conditions affecting the particular traffic 
could not be lawfully considered by it as distinguishing 


the traffic in railroad-fuel coal from the traffic in other 
coal. 


It is alleged that the traffic is interstate, and that 
fuel coal, as compared with other coal, including com- 
mercial coal, is a like kind of traffic; that the services 
performed by the companies in connection with the 
transportation of fuel coal as compared to the services 
performed by them in connection with the transporta- 
tion of other coal, including commercial coal, are alike 
and contemporaneous, and are performed under substan- 
tially similar circumstances and conditions. It is hence 
alleged that the companies are violating sections 2 and 
3 of the interstate commerce act. 


The final allegation of the Commission is that the 
matters are within its jurisdiction, and that therefore 
the correctness of its findings is not open to review in 
the Commerce Court or any other court. 
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Mr. Justice McKenna, after stating the case as 
above, delivered the opinion of the court. 

The case involves the consideration of sections 2 
and 3 of the interstate commerce act. Section 2 pro- 
vides that if any common carrier shall directly or indi- 
rectly charge or receive from any person or persons 
a greater or less compensation than it charges or receives 
from any other person or persons “for doing for him 
or them a like and contemporaneous service in the trans- 
portation of a like kind of traffic, under substantially 
similar circumstances and- conditions, such common car- 
rier shall be deemed guilty of discrimination. * * *” 

Section 3 is directed against giving preferences or 
advantages to persons, localities or descriptions of traffic 
in any respect whatsoever and subjecting any person, 
locality or traffic “to any undue or unreasonable preju- 
dice or disadvantage in any respect whatsoever.” 

The companies contend that the Commission applied 
these- sections to the facts found by the Commission, 
none of them being disputed, and that, therefore, the 
findings of the Commission are conclusions of law. On 
the other hand, the Commission charges that its findings 
are those of fact and exclusively within its jurisdiction, 
and not open to review by the Commerce Court or any 
court. Many of its assignments of error are expressions 
of this view. The other assignments assert in various 
ways and with many shades of particularity that the 
Commerce Court erred in disagreeing with the Commis- 
sion in regard to the traffics in the different coals, not 
only in its decision, as indicated in its injunction, in 
the matters affecting such traffic, but in substituting its 
judgment for that of the Commission. 

The facts are certainly undisputed, or, to put it 
differently, the circumstances and conditions which deter- 
mined the order are certainly not in controversy; and 
while certain general inferences are disputed which may 
be called inferences of fact, yet we think “power to 
make the order, and not the mere expediency of having 
made it, is the question” presented. Interstate Com- 
merce Commission vs. Illinois Cent. R. R. Co., 215 U. S., 
452, 470. In other words, that the question presented 
by the petition is that the order of the Commission was 
not merely administrative, but proceeded from a con- 
struction of sections 2 and 3 as applicable ito the condi- 
tions which affected the traffic in the different kinds of 
coal and that the different charges for transportation con- 
stituted violations of those sections. The Commerce 
Court, therefore, had jurisdiction of the petition and 
jurisdiction to enjoin the order of the Commission if the 
court considered that the order would cause irreparable 
injury. Section 3 of the act creating the Commerce 
Court gives that court the power to “enjoin, set aside, 
annul or suspend any order of the Interstate Commerce 
Commission, in a suit brought in the court against the 
United States.” Whether the court erred in its judg- 
ment is now to be inquired into. 

In its most abstract form the simple statement of 
the controversy is whether the companies may charge 
a different rate for the transportation of fuel coal to a 
given point than for the transportation of commercial 
coal to the same point. But when we depart from the 
abstract, complexities appear and attention is carried 
beyond the consideration of points equally distant, ship- 
pers equally circumstanced and traffic affected by similar 
circumstances and conditions. It is asserted that there 
are disparities between the traffics and qualifying -cir- 
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cumstances which the Commission disregarded and, in 
error, held that traffic in fuel coal could not be distin- 
guished from the traffic in commercial coal. 

The Commission insists upon the simplicity of the 
problem and contends that there is nothing in the condi- 
tions of the traffic which dispenses with the clear legal 
duty of the companies under the interstate commerce 
act to carry for all shippers alike. The Commission says: 
“We have never held that the local rate to the junction 
point must be paid on shipments that are going beyond 
that point. What we have said is that the local rate 
to the junction point shall be the same for all shippers 
to that point, and that the through charges on shipments 
going beyond the junction point shall be alike for all 
shippers to the same destination.” Its position thus 
expressed, the Commission has supplemented, we are told 
by the companies, by its Conference Ruling No. 324, 
published June 19, 1911, as follows: “Division on Com- 
pany Coal.—Upon Inquiry, Held, That it is unlawful for 
carriers to make special and discriminatory divisions of 
joint rates upon locomotive fuel as between an originat- 
ing or participating carrier and a purchasing carrier. In 
the division of joint rates a railroad must be treated 
precisely as any other shipper is treated, and the Com- 
mission will regard any special division as a device to 
defeat the published rate. All divisions upon fuel coal 
must be made in good faith without respect to the fact 
that one of the carriers is the purchaser of such coal.” 

The issue of principle between the Commission and 
the companies is very accurately presented, and we come 
to consider whether there are differences in the traffic 
of fuel coal which distinguish it from traffic in com- 
mercial coal, and which, as contended by the companies, 
make the traffic dissimilar in circumstances and condi- 
tions, or whether the opposite is trué, as decided by the 
Commission. 

The circumstances and conditions which may so far 
be considered as distinguishing traffics so as to take 
from different transportation charges the vice of prefer- 
ence have been described by this court. In Wight vs. 
United States, 167 U. S. 512, 518, it is said: “It was 
the purpose of the section [2] to enforce equality be- 
tween shippers, and it prohibits any rebate or othe? 
device by which two shippers, shipping over the same 
line, the same distance, under the same. circumstances 
of carriage, are compelled to pay different prices there- 
for.” These words are given more precision by the dec- 
laration “that the phrase, ‘under substantially similar 
circumstances and conditions, as found in section 2, 
refers to matters of carriage, and does not include com- 
petition.” And this was repeated in Interstate Com- 
merce Commission vs. Alabama Midland Ry. Co., 168 
U. S., 161, 166. The facts in both cases give significance 
to the rulings. In the first case the charges to the 
shippers were the same, but one was given extra facili- 
ties; in the second case the extranedus effect of com- 
petition was excluded as an element in the application 
of the section. There is also example in Interstate 
Commerce Commission vs. Delaware, L. & W. R. R. Co., 
220 U. S., 235. It was there held that a carrier could 
not look beyond goods tendered to it for transportation 
in carload lots “to the ownership of the shipment” as the 
basis for determining the application of its established 
rates. Do the circumstances and conditions in this case 
give a greater power of discrimination and justify the 
lower charge to railroad-fuel coal? It is admitted that 
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the fact that a railroad is the shipper or consumer is 
not a circumstance or condjtion that affects the car- 
riage, nor can the different uses to which the coal may 
be put, and it would seem necessarily that any other 
extraneous condition or circumstance could have no 
greater potency. Once depart from the clear directness 
of what relates to the carriage only and we may let in 
considerations which may become a cover for preferences. 
May a carrier look beyond the service it is called upon 
to render to the attitude and interest of the shippers 
before, or their attitude and interest after, transportation? 
It must be kept in mind that it is not the relation of one 
railroad to another with which we have any concern, 
but the relation of a railroad to its patrons, who are 
entitled to equality of charges. See Pennsylvania R. R. 
Co. vs. International Mining Co., 173 Fed. 1. 


But what are the differences in the traffics which 
are asserted by the companies? We have already con- 
densed them from the pleadings, but we may use the 
expression of their ultimate elements by the companies, 
omitting, for the time being, the physical différences in 
facilities. They say: “When the railroad-fuel coal is 
consigned to the junction point, as provided in the pres- 
ent system of tariffs, the circumstances and conditions 
that differentiate this traffic from the traffic in commer- 
cial coal consigned to the same point are: 


1. The fuel coal so shipped is not in competition with the 


commercial coal consigned to the same point. 
2. It is in competition with other coals coming upon the 


line of the consuming road at other points, with which the 
commercial coal is not in competition. 

3. The transportation service is different, in that com- 
mercial coal at the junction point has reached the point of use, 
while railroad fuel coal reaching the consuming railroad at the 
junction point is still subject to a transportation service before 
reaching the point of use—a transportation under the ‘‘Com- 
modities Clause’ and not under tariff. 


These elements the Commission disregarded, it is 
contended, and that while it found a similarity in the 
traffics it did not consider or discuss the two most im- 
portant features of difference—‘“the two features” which 
make the traffic unlike, that is, that railroad-fuel coal 
“does not come into competition with the commercial 
coal, and is in competition with coals coming on the 
railroad’s line at other points.” But such features do 
not affect the carriage, qualify or alter the essential 
service, which is to get an article from one place to 
another. The greater or less inducement to seek the 
service is not the service. Such competition, therefore, 
is as extraneous to the transportation as the instances 
in the cases cited. And equally so is the other “feature” 
that the fuel coal may be destined for consumption be- 
yond the junction point. The circumstances do not alter 
the fact that it and commercial coal go to the same 
point, and are delivered at the same point. There is, 
it is true, a difference in the manner of delivery, de- 
pending upon the difference in the facilities possessed 
by the railroads and other consignees. 


The Commission, as we have seen, especially dis- 
claimed holding that the rate to the junction point must 
be paid on shipments going beyond that point, and in- 
sisted that it only held that the charges to that point 
should be the same to all shippers, and rates through 
that point should also be the same to all shippers. And 
the Commission said that the testimony established that 
the service as to the coals was alike when they go beyond 
the junction point. The Commission, therefore, con- 
sidered alone the service, disregarding circumstances and 


































































seater yne 








1280 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


conditions which were mere accidents of it and had re- 
lation only to the respective shippers. 


But the companies say, in criticism of the reasoning 
and order of the Commission, they are permitted to do 
indirectly what they want to do directly, that an easy 
way of evasion of the prohibiting order is to make a 
joint rate from the point of origin of the fuel coal to 
its points of consumption, and thereby be enabled “to 
charge a lower rate for the fuel coal than for the com- 
mercial coal between the same points.” And further, in 
display of the easiness with which this can be accom- 
plished and “how readily the Commission’s order lends 
itself to manipulation of rates,” they say that they have 
only to publish a nominal delivery point beyond the real 
delivery point, publish a rate to that point which they 
do not intend to charge and call their actual rate to 
the junction point, based on the special circumstances 
and conditions, a “division.” They then ask, if “the 
Commission can so easily juggle a rate for a good pur- 
pose, will not ingenious traffic agents and coal operators 
do the same for their own perverse ends?” If such a 
situation artfully produced be used as a device for giv- 
ing preferences the Commission might be able to find 
some means to defeat it. At present we must regard 
ifs possibility as relevant as exhibiting a misconception 
of the Commission’s purpose. The Commission has not 
said what the rate should be, nor has it said, as we 
have seen, that the local rate to the junction point should 
be the same as the rate beyond that point. The Com- 
mission has ordered equality and struck down what it 
deemed to be preferential charges, even though they 
were made under formal tariffs. If there may be legal 
or illegal evasion of the order, we may wonder at the 
controversy. If the difference between the effect of the 
order and what the companies can do or want to do be, 
as is contended, a “question of words’—a “question of 
the nomenclature to be used in tariffs’—the order of 
the Commission may still be valid. Tariffs are but forms 
of words, and certainly the Commission, in the exercise 
of its powers to administer the interstate commerce act, 
can look beyond the forms to what caused them and 
what they are intended to cause and do cause. 

There are other contentions or rather phases of 
those that we have considered and which seek to further 
emphasize the strength of competition as a circumstance 
or condition differentiating the traffic. For instance, it 
is urged that the shipment of the fuel coal to a par- 
ticular railroad ‘for the use of that railroad” makes 
special the traffic. And, further, that “a railroad is not 
a person” but is “rather in the nature of a geographical 
division and extends through long distances.’ Pushing 
the argument or illustrations farther, it is urged that 
a railroad company may be distinguished from the phys- 
ical thing, the railroad itself, and may be a locality 
where a commodity is used, like “a river, a county, or 
a city,” and be entitled to preferential rates to accom 
modate competitive conditions. The Import Rate ease, 
162 U. S., 197, is invexed as analogous. We cannot 
accept the likeness nor the distinctions which are said 
to establish it. The railroad company -cannot be put 
out of view as a favored shipper, and we see many 
differences between such a shipper receiving coal for 
use in its locomotives and a nation as the destination 
of goods from other nations for distribution throughout 
its expanse on through rates from points of origin. 
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The point is made that “the Commission’s method 
of filing fuel coal rates is illegal under section 6 of. the 
interstate commerce act and under the Elkins act,” and 
the later act and section 6 are quoted in illustration 
The rather vague argument which is urged to support 
the point lands in the proposition that the right to vio- 
late the law as to preference in rates is justified by th: 
law in its requirement of the filing of schedules of rates 
However, counsel say that “it all goes back to the sam¢ 
principle’ “dealt with under point 1.” We have suffi- 
ciently discussed point 1. 

The decree of the Commerce Court is reversed and 
the case remanded with directions to dismiss the petition. 


Insulated Conduit or Iron Pipe? 





In the course of the hearing held recently in Chi 
cago in the case of the Capital Electric Co. against 
Baltimore & Ohio Chicago Terminal, some interesting 
facts were brought out in the attempt of the defense 
to indicate the amount of work which had been done 
upon the complainant’s product and which thus took it 
out of the class of raw material. The complaint was 
made that the railroads had made a charge of 95 cents 
on a carload shipment of wrought-iron pipe for electrical 
conduit purposes. The contention was that the rate should 
have been 60 cents, which applies on wrought-iron pipe. 

The first witness was Mr. Nord, superintendent of 
the Western Conduit and Manufacturing Co., Harvey, Il. 
In the direct examination he expressed the view that the 
only difference between the pipe as shipped and com- 
nion wrought-iron pipe was that the conduit pipe was 
cleaned and enameled; the difference in value, he 
thought, would be about 25 per cent more in favor of 
the enameled pipe. He also stated that the pipe as 
enameled was not subject to abrasion and therefore 
ought not to require special and careful handling. 

On the cross-examination, which was conducted by 
H. A. Scandrett, commerce counsel for the Union Pacific 
and Southern Pacific, the handling of the material was 
passed through from the wrought-iron pipe stage to the 
finished material. It was shown and explained that the 
manufacturer buys wrought-iron pipe, removes grease by 
the use of potash, and any scale that may be in it or 
on it by the use of acid. In the potash solution the 
pipe remains from four to five minutes; it is then placed 
in the acid tank, where it remains from one-half hour 
to 12 or 13 hours, according to the strength of the solu- 
tion. The acid is then removed from the pipe by plac- 
ing it in a lime solution for about three minutes. Th« 
piping is then put into cages and then it is dipped and 
enameled. Sometimes it is necessary to return the pipe 
to the acid solution; sometimes it has to be pickled 
again, on account of incomplete removal of grease. 
Whether this is necessary or not is determined by look- 
ing through toward the light to see if the inside of th¢ 
pipe has a smooth surface. Sometimes, also, the in 
terior of the pipe is pitted by the acid; in that case 
nothing remains but to scrape it. 

When enameling the material is given a quick dip 
and is removed; it is then baked about two hours, the 
time depending on the size of the pipe and thickness 
of enamel, etc. It is allowed to cool, which may take 


from 20 to 30 minutes, and then turned end for end; 
it is then dipped the second time, the object of thé 
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turning being to secure an even thickness of enamel 
upon all parts of the pipe and counteract the tendency 
of the enamel to run toward one end. The pipe is then 
baked the second time, inspected again and then put in 
bundles for shipment. 

The purpose of this examination was, of course, to 
show the amount of work which had been placed upon 
the product. and which thus took it out of the class of 
raw material. It was shown also, in the further investi- 
gation of the case, that the purpose of the enameling 
was to insure that the pipe is properly insulated, and 
that there were other forms of insulation, such as lining 
with paper, with fiber, etc. Mr. Fyfe called attention 
to the fact that if insulated pipe of this character should 
pass through a wreck the chances are that enameling 
would be badly injured and that the pipe would not pass 
inspection for insulating material. 

The representative of the complainant read a long 
list of tariffs in which conduit was carried at the same 
rate as steel or wrought-iron pipe. The reason for this 
was explained by E. H. Wood, freight traffic manager 
Union Pacific, as follows: Formerly iron and wrought- 
iron pipe took the same rates to Salt Lake City. By 
order of the Commission, wrought-iron pipe was reduced 
from 95 cents to 60 cents from Chicago to Salt Lake 
City. Nothing was said in this order relative to piping 
which had been insulated for conduit purposes, nor did 
the report cover pipe fittings. Under these reduced 
rates the Utah lines felt that they could not continue 
to inelude conduit at the same rates at which wrought- 
iron pipe is carried. 
different conditions. 


The class rates were made to meet 


As to the difference in value between the treated 
pipe and the plain wrought-iron pipe: Wrought-iron pipe 
one-half inch in diameter costs $22 per thousand feet 
at Youngstown, O. Mr. Fyfe read from the catalogue 
of the Westinghouse Electric & Manufacturing Co., a 
price of $12.50 per hundred feet for wrought-iron pipe 
lined with paper or treated with a fiexible enamel. 


Prescribes Sioux City Rates 





The Interstate Commerce Commission on May 7 
issued the following order in reference to rates to and 
from Sioux City, Ia., by the Chicago & Northwestern 
lines: 

NO. 3881. TRAFFIC BUREAU OF THE SIOUX CITY 
COMMERCIAL CLUB VS. CHICAGO & NORTH- 
WESTERN RAILWAY CO.; CHICAGO, ST. PAUL, 
MINNEAPOLIS & OMAHA RAILWAY CO. AND 
THE GREAT NORTHERN RAILWAY CO. 

It appearing that on this date the Commission 
vacated and set aside the orders heretofore entered in 
this proceeding on March 7, 1912, and April 13, 1912; 

It further appearing that the rates of defendant, the 
Gréat Northern Railway Co., made effective March 15, 
1912, are substantially in compliance with the views 
expressed in the report in this proceeding, but that the 
rates of defendants, Chicago & Northwestern Railway 
Co. and Chicago, St. Paul, Minneapolis & Omaha Rail- 
way Co., made effective March 15, 1912, do not comply 
with the aforesaid views: 

It is ordered, That defendants, Chicago & North- 
western Railway Co, and Chicago, St. Paul, Minne- 


apolis & Omaha Railway Co., be, and they are hereby, 
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notified and required to cease and desist, on or before 
the ist day of August, 1912, and for a period of not 
less than two years thereafter, to abstain from exacting 
their present class rates from Sioux City, Ia., to the 
points to which rates are hereinafter prescribed. 

It is further ordered, That defendants, Chicago & 
Northwestern Railway Co. and Chicago, St. Paul, Minne- 
apolis & Omaha Railway Co., be, and they are hereby, 
notified and required to establish, on or before the 1st 
day of August, 1912, and maintain in force thereafter 
during a period of not less than two years, class rates 
not in excess of the following, in cents per 100 pounds, 
from Sioux City, Ia., to the below-named points: 


Classes. 

To— 1 2 3 4 5 A 3 Cc 2» E 
Blue Earth, Minn..........53 45 32 24 19 21 19 17°14 160 
Guckeehn, Minn.............52 45 3 23 19 21 19 17 14 #410 
Imogene, Minn.............50 43 31 233 19 21 19 17 44 10 
Fairmont, Minn............50 40 3 24 20 20 18 16 13 10 
Weteome, Mint... . oc. cccces 47 40 30 22 18 20 18 16 13 10 
a ee) Se ee 47 40 30 22 18 20 18 16 138 10 
"DUS, . WETMIS oos s cocci 3 34 25 2 IF 38. 3 4 3S oe 
Cs VEER eaters Sis ce eset ‘2 33 24 20 16 16 16 14 12 10 
oS Ai Sees 42 33 24 20 16 16 15 14 12 10 
COMEPCY, . BEMAM.. «5. ccc cces 3 34.25 2 17 18 16 14 1 3 
CRORE, SUNN so 0 cic d s-o0 6c 44634 25 2 7. 18. 17. -@See 
Sanborn, Minn..............00 40 3 23 19 20 18 16 13 10 
Wanda, Mint. .....:...0.. 00 4 2 3 2 2. ts 2 wae 
Wwapased, Minn.............08 4 -31. 23 38 31 19 2 
Seaforth, Minn.............08 45 32 234 19 231 19 17 14 “30 
J. ea eae 2 46 34 25 20 22 19 17 14 10 
CEVI0G, DEINE. cccccccccen ee 46 OF 33 2 we a Se ee 
Manyaska, Minn...........50 40 31 23 19 20 18 16 13 16 


And it is further ordered, That defendant, Chicago, 
St. Paul, Minneapolis & Omaha Railway Co., be, and 
it is hereby, notified and required to establish, on or 
before the ist day of August, 1912, and maintain in 
force thereafter during a period of not less than two 
years, class rates not in excess of-the following, in cents 
per 100 pounds, from Sioux City, Ia., to the below-named 
points: 


Classes. 


To— 1 


2 


2 : 5 A B Cc D E 
Lake Crystal, Minn.50 40 31 24 19 20 18 16 13 10 
Garden City, Minn.50 42 31 24 19 21 19 17 14 10 
Vernon C’ter, Minn.52 45 31 24 19 21 19 17 14 10 
Amboy, Minn.......53 45 32 24 19 21 19 17 14 10 
Winnebago, Minn..53 45 32 24 19. 21 ieee Game eae 
Blue Earth, Minn..53 45 32 24 19 21 19 17 14 10 
Elmore, Minn......55 46 34 25 20 22 19 17 14 10 
Madelia, Minn...... 44 34 25 21 17 18 17 14 12 10 
Lewisville, Minn....46 36 27 23 20 20 18 16 13 10 
Truman, Minn...... 48 38 29 24 20 20 18 16 13 10 
Northrup, Minn....50 40 31 2 20 20 18 16 is. 
Fairmont, Minn.....50 40 31 2 20 20 60618 16 13 10 
Grogan, Minn....... ‘3 34 25 32 17 18 16 14 12 10 
St. James, Minn....41 33 24 20 16 16 5 14 12 10 
Butterfield, Minn...41 32 24 20 16 16 14 13 11 9 
Mountain Lake, 

BEL, seas 00s eens 49 82 2 19 16 16 14 13 11 9 
3ingham Lake, 

Mc ccvvivencsesee. Ob me ae 15 16 14 13 11 9 
Weert, MER eis cis c 40 32 24 18 15 16 14 13 11 9 
Jeffers, Minn........ 41 32 24 18 15 16 14 13 11 9 
Storden, Minn...... 44 35 27 22 18 18 16 14 12 10 
Westbrook, Minn...47 38 30 23 19 19 17 15 12 10 
Dovray, Minn.......50 40 31 24 20 20 18 16 13 10 
Currie, Minn....... 50 40 31 24 wy 2a Bw a 13 610 
Windon, Minn......38 30 23 18 14 15 14 13 11 9 
Wilder, Minn.......36 29 22 17 3 14 13 12 11 9 
Heron Lake, Minn.3 27 21 16.5 13 13.5 12.5 11 10 9 
Dundee, Minn......38 30 23 18 14 15 14 13 11 9 
Lime Creek, Minn..38 30 23 18 14 15 14 13 11 9 
Avoca, Minn........39 31 23 18 14 16 14 13 11 9 
Slayton, Minn...... 0 32 24 19 15 16 14 13 11 9 
Hadley, Minn....... 41 32 24 20 16 16 14 13 11 9 
Ihake Wilson, Minn.42 33 24 20 16 16 15 413 11 9 
Woodstock, Minn...43 34 25 21 17 18 15 13 11 9 
Eton, Minn......... 44 34 25 21 17 18 15 13 11 9 
Pipestone, Minn....44 87 29 22 18 18 15 13 11 9 
Miloma, Minn.......34 27 21 16.5 13 13.6 12.5 11 10 7 
Brewster, Minn.....32 27 21 16 12 13 12 10 9 7 
Worthington, Minn.32 26 21 16 12 12.56 11.5. 9.5 8.5 6.6 
Org, Minn..........30 25 20 15 12 12 11 9 8 6 
Bigelow, Minn......30 25. 20 15 12 12 11 9 8 6 
Rushmore, Minn....: 32 26 «621 «16 12 12.5 11.56 9.5 8.5 6.5 
Adrian, Minn.......32 26 21 16 12 12.5 11.5 9.5 8.5 6.5 
Magnolia, Minn.....32 26 21 16 12 12.6 11.5 9.5 8.5 6.5 
Warner, Minn...... 32 26 21 16 12 12.5 11.5 9.5 8.5 6.5 
Luverne, Minn..... 32 26 21 16 12 12.5 11.5 9.5 8.5 6.5 
Ash Creek, Minn...33 26 21 16 12 12.5 11.5 9.5 8.5 6.5 
Beaver Creek, Minn.32 26 21 16 12 12.6 11.5 9.5 8.5 6.5 
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Conducted by 


CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly invited 
to write for advice on specific subjects covering the Act to 
Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, The Traffic Service Bureau, 
Colorado Building, Washington, D. C. 


Concurrent Remedy in Courts in Reparation Cases. 


Oregon.—‘“In the event of the Commission granting 
reparation based on unreasonable rate, could such de- 
cision be used in support of civil action for recovery 
of further damages (reparation) on movement of same 
commodity barred from reparation by Commission by 
statute of limitation? Is not this a case where one 
tribunal has limited jurisdiction, and the other unlim- 
ited, and could there not be two awards by first having 
Interstate Commerce Commission decide the case cover: 
ing movement within two-year limit, then use their de- 
cision as to unreasonableness in civil action covering 
prior movement?” 


It is not correct to assume that courts possess con- 
current jurisdiction with the Interstate Commerce Com- 
mission in the matter of awarding reparation, or dam- 
ages, in shipments moving under a rate that has been 
declared unreasonable. The United States Supreme Court, 
in the case of Texas & Pacific Ry. Co. vs. Abilene Cot- 
ton Oil Co., 204 U. S., 426, held that a shipper seeking 
reparation predicated upon the unreasonableness of an 
established rate must, under the Act to regulate com- 
merce, primarily invoke redress through the Interstate 
Commerce Commission, which body alone is vested with 
power originally to entertain proceedings in the altera- 
tion of an established schedule, because the rates fixed 
therein are unreasonable. For a full review of this 
question, and subsequent action by the Commission, re- 
fer to the case of the Washer Grain Co. vs. Mo. Pac. 
Ry. Co., 15 I. C. C., 147. It therefore follows that if 
an action for damages for reparation is not brought be- 
fore the Commission within two years from the date 
of the delivery of the shipment, that the complainant 
is barred from any recovery’ either before the Commis- 
sion or the courts. 


* * * 


Shipments Delivered More Than Two Years Prior to 
Filing of Claims, Barred. 

Iinois.—“We filed claim on Dec. 30, 1909, covering 
some shipments of cement moving from July 15, 1909, up 
to and including Nov. 16, 1909, upon which it would have 
been necessary, in order to protect the lowest rate, to 
file reparation claim. It seems that through delay on 
the part of the railroad company the statute of limita- 
tions had expired before the railroad could prepare and 
present these claims to the Interstate Commerce Com- 
mission, and they are outlawed in accordance with the 
conference ruling. Is there not some way by which the 
Interstate Commerce Commission would recognize these 
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claims if presented to the Commission, regardless of th: 
fact that time has been extended beyond that provided 
for by conference ruling?” 


The question as to the time when the statutor 
period of limitation commences to run was considered b 
the Commission in Blinn Lumber Co. vs. Southern Pa 
cific Co. et al., 18 I. C. C., 430, and reaffirmed in Stand 
ard Oil Co. vs. Chicago Terminal Transfer R. R. Co 
et al. 21 I. C. C., 460. It was therein held that th: 
period of two years within which the Commission ha: 
jurisdiction to entertain claims for damages runs from 
the time when it becomes the legal duty of the carrie. 
to collect and of the shipper to pay the lawful charges; 
and that the obligation rests upon the carrier to collect 
and upon the shipper to pay such lawful charges from 
the time of delivery of the shipments. 


The Commission has several.times severely scored 
the carriers when the shippers have lost a remedy befor 
the Commission because of the carrier’s failure to act 
upon claims, or its unwarranted rejection or unnecessary 
delay in handling the same. 


% Xe * 


Regulations Governing Storage Must Be Shown in Pub 
lished Tariffs. 

Michigan.—“Kindly advise me if I can legally file 
a storage tariff with the Interstate Commerce Commis- 
sion which will allow me, after the free storage limit, 
to place freight in the hands of a storage company, and 
how long it will be necessary for us to hold this freight 
in storage before same can be sold to cover freight 
charges and storage?’ 


Section 1 of the act gives the Interstate Commerce 
Commission regulative power over common carriers for 
storage services in connection with property transported, 
in so far as the publication and collection of charges are 
concerned, but the Commission has no such power in 
the matter of the sale by carriers of property placed in 
storage on account of transportation charges due thereon. 
In the case of Blackman vs. Southern Railway Co. et al., 
10 I. C. C., 352, the Commission held that railroads must 
publish their warehouse charges, and that they may place 
shipments either in their own warehouses or in regular 
or public warehouses, and that they may charge a higher 
rate than ordinary warehouses, when the shipments are 
placed in their own warehouses, because railroads are 
hot in the warehouse business, and so as to force the 


owners to remove the shipments within a reasonable 
time. 


As to the sale of property so stored, this is a matter 
to be determined solely by the law of the place of de- 
livery and storage of the same. A carrier’s lien upon 
property for freight confers upon it no right to sell to 
satisfy its charge, except when the perishable character 
of the property necessitates it, or by statutory provision. 
Refer to answer to “Pennsylvania,” appearing on page 
1177 of the June 8, 1912, issue of THe TRAFFIC WORLD, 
for further information on this point. 


* cs * 


Carriers May Lawfully Publish Charges for Services 
Performed in Transit. 
Pennsylvania.—“The tariffs of some carriers contain 
rules which provide that the cost of restaking, reloading 
or readjusting shipments, when improperly loaded, will 
be charged against the shipper. These tariffs are filed 
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with the Commission, and the carriers claim that the 
requirements are therefore binding upon them, but it 
cannot always be established that a car was improperly 
loaded by shippers. Kindly advise whether, in your 
opinion, charges for the restaking, reloading or adjusting 
of shipments can be collected from consignee, with the 
other transportation charges, or whether the consignee can 
properly claim that the car should have been inspected 
at point of origin, and either should not have been moved 
from shipping point, or that a notation should have been 
placed on the bill of lading, indicating that the car was 
improperly loaded, and therefore subject to additional 
charges for adjustment.” 


It is ordinarily the duty of the shippers, and not the 
carriers, to load and unload carload freight. There is, 
however, nothing in the law or in public policy that for- 
bids a carrier to load or unload freight, and to assess 
a reasonable charge for doing so, provided the service 
to be rendered and the charge to be assessed are clearly 
stated in the tariff. It naturally follows that if the 
shipper improperly loads the freight, and that a reloading 
or adjustment is necessary by the carrier, in transit, and 
his tariffs clearly state the charge to be assessed there- 
for, that the carrier has the lawful right to perform the 
service and make the stated charge. And this may be 
done whether or not the carrier inspected the shipment 
at initial point to determine if the same was properly 
loaded by the shipper. In other words, the question is 
simply whether the shipment in transit actually required 
reloading or adjusting, and if the carrier rendered the 
service and made the charge in accordance with its tariff 
provisions for such service. 


* * * 


Right of Carrier to Confirm Rate Via Delivering Line. 

lowa.—“At-a meeting of the Tri-City Traffic Club 
the question was brought up that if a shipper delivered 
a bill of lading to a carrier showing full routing and also 
the rate, the agent, having no tariff covering the rate to 
this point, refusing to sign the bill of lading until he 
bad received advice from the general freight department 
as to whether this rate was correct in connection with 
routing shown on bill of lading, whether in case he 
refused to sign the bill of lading until he had received 
advice concerning the correctness of the. rate, would it 
be necessary to hold up this car or could the car go 
forward, and if the rate did not apply in connection with 
the routing shown, would the shipper be held respon- 
sible?” 

In accordance with Rule 286 (f), Conference Rulings 
Bulletin No. 5, the Commission has held that the obliga- 
tion lawfully rests upon the carrier’s agent to refrain 
from executing a bill of lading which contains provisions 
that cannot lawfully be complied with, or provisions 
which are contradictory, and therefore impossible of 
execution. The Commission has also held, in the case 
of Poor Grain Co. vs. C., B. & Q. Ry. Co., 12 I. C. C., 
469, that a schedule of rates published in the manner 
provided by law speaks with equal authority to the 
shipper and the carrier, and both are equally chargeable 
with notice of the rate and of the route over which the 
rate is applicable. In Rule 214, Conference Rulings, Bul- 
letin 5, the Commission further held that shippers must 
bear in mind that there is‘a limit beyond which an agent 
of a carrier could not reasonably be expected to know 
as to terminal delivery or local rates at distant points 
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and on lines of distant roads to or with which he has 
no specific joint through rates. That consignors and 
consignees should co-operate with agents of carriers in 
avoiding misunderstandings and errors in routing, and 
must expect to bear some responsibility in connection 
therewith. : 

When, therefore, the rate and the route are both 
given by the shipper in the shipping instructions, and 
the rate given does not apply via the route designated, 
or if the carrier’s agent could not reasonably be expected 
to know the rate at distant point, it is the duty of the 
carrier’s agent to ascertain from the shipper whether 
the rate or the route given in the shipping instructions 
shall be followed, or ascertain from delivering line what 
is the correct rate, and any failure on his part to take 
this precautionary action, before forwarding the shipment, 
would make his line responsible for damages, 


* * co 
Is Interest Allowable on Damage Claims? 


Michigan.—“1. We have carload shipment amount- 
ing to about $1,500 that was damaged in transit. The 
railroad company took shipment off our hands, as they 
desire to handle, and pay us full amount of the invoice. 
We are out the use of our money for about six months. 
Are we not entitled to the interest on this amount from 
the date that we file claim? It is an interstate ship- 
ment.” 

1. If the shipment moved under the Uniform Bill 
of Lading, interest would not be allowable from the date 
you filed your claim, as section 3 provides that the 
amount of loss shall be computed on the basis of the 
value of the property (being the invoice price) at the 
place and time of shipment. If, however, no express 
contract was made concerning the measure of damages, 
it is generally the value of the goods at the destination 
to which the carrier undertook to carry them, with inter- 
est on such value from the time when the goods should 
have been delivered. 

“2. We have shipment of goods damaged in transit. 
These goods can be repaired and sold. We might carry 
them in stock for several months before we sold them, 
and can tell exactly what the loss will be. Are we com- 
pelled to wait until then to file claim, or can we not com- 
pel the railroad company to agree on the amount of 
claim as soon as the goods are received, otherwise com- 
pel them to take the goods off our hands at invoice 
price?” 

2. When the goods have not been lost or destroyed 
during the transportation, but are delivered in a depre- 
ciated condition attributable to causes for which the 
carrier is responsible, the measure of damages is the 
difference between their value as actually delivered and 
as they should have been delivered, including any reason- 
able expenses in restoring them to their former condi- 
tion. You can compel the carrier to pay on this basis, 
as soon as the amount has been determined, but you 
cannot compel it to take the goods, at the invoice price, 
if only damaged in part. 


WILL REASSEMBLE EXPRESS CASES. 


The Commission has decided to reassemble for fur- 
ther consideration in connection with the General Ex- 
press investigation all cases submitted for decision in- 
volving rates of express companies. - 
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COMPLAINTS BEFORE COMMISSION 


Digest of Petitions Lodged with Interstate Commerce Board During Past Week 


Buren, Max O., Giles, H. S., Myers, H. 


W., and Barnes, E. T., vs. Sou. Pac. 
et al. (4917). 

Complainants allege that the can- 
eelation by defendants of through 
class rates from eastern points to 
Salem, Ore., is unreasonable and un- 
just, and prays that after due hear- 
ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said violation, 
and for such further orders as Com- 
mission may consider complainants 
entitled to. 


Burford, Blanton W., James A. Horn 


and James W. Hamilton et al. vs. 
N. Cc. & St. L., L. & N. and Tenn. 
Cent. (4905). 

Complainants allege that refusal 
of defendants to sell through tick- 
ets to Carthage, Bloomington, Ham- 
ilton and Horn Springs, Tenn., 
from various interstate points is 
unreasonable and unjust, and prays 
that after due hearing and inves- 
tigation defendants be made to an- 
swer such charges, to cease and 
desist from said violation, to put 
in force through rates and for such 
further orders as Commission may 
consider complainant entitled to. 


Central Refining Co., The, and Bar- 


tles-McGuire Oil Co., The, vs. B. 
& O. S. W. and C. & N. W. et al. 
(4908). 

Complainants allege that the rate 
of 14 cents per 100 lbs. assessed 
by defendants on petroleum and 
petroleum products from Lawrence- 
ville, Ill., to Milwaukee, Wis., is 
excessive, unreasonable and unjust; 
that a just and reasonable rate 
should not exceed 11 cents and 
prays that after due hearing and 
investigation defendants be made 
to answer such charges, to cease 
and desist from said violation, to 
put in force more reasonable and 
just rates and asks reparation in 
such sum as Commission may con- 
sider complainants entitled to. 

Chamber of Commerce of the City 
of Beaumont, County of Jefferson, 
Tex., vs. Int. & Gt. Nor. and Tex. 
& Pac. (4915). 

Complainant alleges that milling- 
in-transit rates assessed by de- 
fendants on rough rice between 
Texas and Louisiana points are 
unjust and discriminatory for the 
reason that no other line between 
points in these states grant same 
privileges. 


PENNSYLVANIA CIRCULATES MONEY. 

Rather startling figures, which have just been made 
public by the Pennsylvania Railroad System, show that it 
has in the past 25 years paid in wages more than two 
billions of dollars—to be exact, $2,220,034,753.86; this is 
practically double the debt of the United States. The 
Pennsylvania Railroad has more than 73,500 stockholders. 


Complainant alleges that tariffs 
of defendants discriminate against 
the city of Beaumont in favor of 
Galveston, Houston and other 
points. 

Complainant prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation and for such further 
orders as Commission may con- 
sider complainant entitled to. 


Champion Feed Milling Co., The, vs. 


Cc. M. & St. P. (4912). 

Complainant alleges that on Feb. 
12, 1912, it shipped from Lyons, 
la., to Westfield, Ia., 300 bags of 
final molasses, charges assessed 
and collected being based on a 
rate of 17 cents per 100 lbs. 

Complainant alleges this rate to 
be excessive, unreasonable and un- 
just and prays that after due hear- 
ing and investigation defendant be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates and asks repara- 
tion in the sum of $21. 


Fort Smith Couch & Bedding Co., 


The, vs. P. C. C. & St. L., Van- 
dalia, St. L. & S. F. and Ft. Smith 
& Western et al. (4909). 


Complainant alleges that in the 
course of its business it has 
shipped various consignments of 
furniture from Shelbyville, Ind., to 
Fort Smith, Ark., charges assessed 
and collected being based on a 
rate of 76 cents per 100 Ibs. 


Complainant alleges that a just 
and reasonable rate should not 
exceed 56 cents per 100 Ibs., and 
prays that after due hearing and 
investigation defendants be made 
to answer such charges, to cease 
and desist from said violation, to 
put in force more reasonable and 
just rates and asks reparation in 
the sum of $267.96. 


Linger, Thos. C., and Linger, Phillip 


ri va GS. Ga am i, Cc. & 0. 
Kanawha & Mich. and T. & O. C. 
Lines (4913). 


Complainants allege that on Aug. 
22, 1910, they shipped from Mil- 
ford Junction, Ind., to Staunton, 
Va., 1,000 bushels of wheat; that 
wheat being damaged on arrival at 
Staunton, they reconsigned same to 
Mortimer, O. 


Complainants allege that the 
rates and charges assessed by de- 
fendants were excessive, unrea- 
sonable and unjust and pray that 
after due hearing and investigation 
defendants be made to answer 
such charges, to cease and desist 
from said violation and asks rep- 
aration in the sum of $86.50. 


National Petroleum Association, The, 


vs. A., T. & S. F., C. M. & St. P. and 
St. L. & S. F. (4916). 

Compl: inant alleges that the rate 
of 33c per 100 lbs. from Chanute, 
Erie, Independence and Coffeyville, 
Kan., and the rate of 38c per 100 Ibs. 
from Chelsea, Okla., on petroleum 
and products to St. Paul, Minneapolis 
and Minnesota Transfer, Minn., are 
excessive, unreasonable and unjust, 
and prays that after due hearing and 
investigation defendants be made to 
answer such charges, to cease and 
desist from _ said violation, to 
put in force more reasonable and 
just rates, and for such further or- 
ders as Commission may consider 
complainant entitled to. 


St. Louis Blast Furnace Co., The, vs. 
L & N. L. H. & St. L. Wiggins 
Ferry Co. and St. L. I M. & S. 
(4910). 


Complainant alleges that during 
the month of June, 1910, it shipped 
from Dorchester Junction, Va., to 
St. Louis, Mo., various consign- 
ments of coke, charges assessed 
and collected being based on a 
rate of $2.80 per ton. 


Complainant alleges that a just 
and reasonable rate should not 
exceed $2.23 per ton, and prays 
that after due hearing and inves- 
tigation defendants be made to an- 
Swer such charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
rates and asks reparation in the 
sum of $2,047.69. 

West Coast Shingle Co., The, vs. Gt. 
Nor., Minn. & St. L. and L. & N. 
(4898). 


Complainant alleges that the ex- 
cessive, unreasonable and unjust 
rates charged by defendants on a 
shipment of red cedar shingles mov- 
ing May 27, 1909, from Blaine, Wash., 
to Minnesota Transfer, Minn., and 
thence reconsigned to Dahlgreen, re- 
sulted in an overcharge of $22.13, for 
which reparation is asked. 








Its system has 11,503 miles of line, and 25,236 miles of 
track, and about 185,000 employes. It hauls the largest 
tonnage of any railroad system in the world. It operates 
in 13 states, in which are located fully 75 per cent of the 
industries of the United States, where 90 per cent of the 
coal, iron and steel are produced, and where approximately 
50 per cent of the total population of the country lives. 
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Handling Freight and Baggage 





The motor trucks illustrated in this article were 
originally developed to supply the demand by the Penn- 
sylvania Railroad for more expeditious and economical 
movement of freight and baggage at its large passenger 
terminals. The original idea has since been developed 





ELECTRIC TRUCKS FOR FREIGHT AND BAGGAGE. 


Drop-frame Electric Baggage Truck for Service in Stations 
With Depressed Tracks. 


so as to cover a variety of trucks for handling freight 
at railroad stations, in warehouses and in manufac- 
turing plants. The first experimental trucks were pur- 
chased six years ago by the Pennsylvania Railroad. After 
a careful study of the peculiar conditions which might 
arise in the handling of baggage by this kind of power 
from the start, the trucks were recognized as a success. 
It is essentially a railroad machine and the business 
and material have followed railroad practice rather 
closely. It has also been kept in mind that the class 
of labor available for handling trucks of this kind is such 
as to impose some limitations upon the construction, and 
makes it necessary that the operation shall be as simple 
as possible, requiring very little skill. The experience 
of the Pennsylvania Railroad indicates that this end has 
been attained, since it has not been necessary at any 
point to raise the wages of the porters who operate 
the trucks, and they thus operate cn the most economical 
basis. 

The illustrations show three distinct kinds of trucks, 


INCREASING EFFICIENCY ON THE SHORT HAUL 


It is the purpose of this department of THE TRAFFIC WORLD to describe and illustrate, when the 
subject-matter is suitable for illustration, appliances for, and methods of, handling freight in the factory 
and warehouse, in the freight station and on the platform, between the factory, the station and the ware- 
house, and between the platform and the car. The department is established with a view to suggest to 
the traffic man, whether of an industrial concern or railway official, some of the ways in which his fellow 
official has demonstrated the value of his services and some of the means by which others, for commercial 
reasons, have sought to increase his efficiency. THE TRAFFIC WORLD will be pleased to answer inquiries 
concerning any device or method mentioned in this department, or unless requested to the contrary, put 
the inquirer in touch with those who can furnish full information. 
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including two for the handling of baggage and one for 
freight. The baggage trucks are désignated as straight 
frame and drop frame. The details of construction, both 
mechanical and. electrical, are the same for all trucks, 
and the matter of renewal of parts, where several trucks 
are in use, is simplified. Probably the most novel fea- 
ture as compared with other trucks for similar purposes 
is the use of the four-wheel steering arrangement, which 
is a characteristic of all trucks. On trucks of the 
baggage type a double-end control is furnished. In the 
use of this double-end control the driver stands upright 
on the small operating platform on either end, oper- 
ating the steering lever with his right hand and the 
controller with his left. When the driver’s platform 
is lowered into operating position a brake pedal is 
brought in position to be easily operated. The principal 
advantage claimed for the use of the double-end control 
is that it permits of the operation of the truck in a 
narrow space, reduces the possibility of congestion and 
diminishes the liability to accident. 

One important advantage in the use of any type 





ELECTRIC TRUCKS FOR FREIGHT AND BAGGAGE. 


Straight-frame Electric Baggage Truck for Use in Stations 
Where Tracks and Platforms Are on the Same Level. 


of motor truck is that by permitting the operator to 
ride the speed of the trucks may be raised to 5 or 6 
miles per hour under favorable conditions, while in the 
ease of hand trucks the speed is limited to 1% to 2 
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miles per hour. The porter, also, being relieved of the 
labor of pulling or pushing the truck, is more efficient 
at the work of transferring the load from or to the truck. 

The two types of baggage truck are designed to 
meet two conditions which are found in different classes 
of railway stations. The straight frame truck is more 
suitable where the tracks are level with the platform, 
while the drop frame is designed for service in stations 
where the tracks are depressed and where the floors 
of baggage cars are level with or a step above the 
station platform. With this type of truck the floors 
of the truck and of baggage cars are on nearly the same 
level. This same type of truck is particularly adapted 
to service in manufacturing establishments and for use 
on docks, where freight is handled entirely from the 
floor. The turning radius is from 15 to 16 feet. The 
brakes are automatically released by the weight of the 
operator upon the operating platform. The brake can 
be applied from either end. 

The freight trucks are generally shorter and lighter 
in weight than the baggage trucks, although their ca- 








ELECTRIC TRUCKS FOR FREIGHT AND BAGGAGE. 
Freight Car and Warehouse Truck. 


pacity is the same. The construction is such as to 
enable the truck to be used in narrow spaces and to be 
handled easily among piles of freight stacked on a plat- 
form or in a warehouse. It is possible also to run 
the truck directly in at the side door of a box car, run 
it to either end and then back out. It is stated that 
the turning radius of this truck, on account of four-wheel 
connection of the steering gear, is such that it may 
run around a post while the man stands on the truck 
with his hands on the post all the way round. The 
application and release of the brakes is the same as 
described for the baggage trucks. 


A series of operating statistics relating to the econ- 
omy of the motor truck covering a period of some years 
indicates a considerable degree of saving from the use 
of hand truck. It is said that, taking as fixed charges 
the regular rates of interest on first cost, taxes, insur- 
ance and depreciation and for operating expenses, av- 
erage rate which has been found to cover the repairs 
and maintenance, the attendance of one operator with 
helpers for loading and unloading, the cost of power 
at 2% cents per K. W. hour, a very large percentage 
of economy is shown over the use of the hand truck. 
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In adapting these same charges to the hand truck it 
must be remembered that its capacity is about one-half 
and its speed one-third and that there are required three 
operators, as compared with one operator upon the 
electric truck. 





Honesty and Horse-Sense Pays 





The traffic manager of a large western mercantile 
concern sends us the following piece of personal ex- 
perience: 

One of my aims has always been to secure the re- 
spect and confidence of my associates by being truthful. 
A year or so ago I had in my employ two men unpack- 
ing goods which we received. One was a man of middle 
age and perfectly reliable; the other a young fellow 
whose memory was very limited. They had positive 
instructions to report any shortage or damage to me 
at once, but the circumstance I am going to tell about 
is one time when they failed to do so. We received 
about that time a case of silk, and the young fellow 
unpacked the case and the othér man checked the con- 
tents. The invoice called for 20 pieces, while there 
were only 10 pieces in the case. The manager of that 
department happened to be in the receiving room at 
the time, and he told the unpackers that he had a letter 
from the shippers stating that the shortage would follow. 
Now, it developed that the letter to which he referred 
had reference to other goods which he had on order and 
which arrived later on. 

About 10 days after the first case arrived the mat- 
ter of shortage was first called to my attention. The 
shortage amounted to over four hundred dollars, and I 
immediately questioned my men as to what they had 
received, the condition of the box, and if there was room 
in the case for 20 pieces, but was unable to elicit any 
information except that they were positive they had 
only received 10 pieces. I at once wrote the shippers, 
as I did not consider it advisable to call an inspector, 
owing to the fact that the packing case was gone and 
the goods put in stock. 

Our buyer was going East, and I requested him to 
interview the shippers and let me know what they had 
to say. I heard nothing further for several weeks, until 
the return of our buyer, and he told me the shippers 
were positive they had packed the full amount as in- 
voiced. I had a full bolt of the silk weighed and found 
it weighed seven and one-half pounds, which would make 
the weight of the 10 pieces 75 pounds. I then wrote 
the shippers for an affidavit, and had both of my men 
make affidavits as to the number of pieces they had 
received. The original bill of lading carried a weight 
of 200 pounds, while the freight bill which was presented 
against us was for only 125 pounds—a difference of 75 
pounds, the same as the weight of 10 pieces. 

I made this the basis of my claim, supporting it 
with the affidavits. The local representative of the rail- 
road was unable to pay the claim, due to the large 
amount, and passed the papers on to his freight claim 
agent. The F. C. A. replied with a well-written letter, 
in which he contended that the discrepancy in weights 
was not sufficient evidence of pilfering because of the 
variation of scales and inaccuracy of weighing, and 
stated he thought that evidence as to whether or not 
the case would hold the entire 20 pieces would be more 
conclusive. 
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I was asked in regard to the matter by the local 
claim clerk, and told him I was unable to give him that 
information, owing to the fact that my man did not re 
member. I had anticipated this, but had been unable 
to decide what procedure to take, so I called upon the 
representative of the line, explained the whole trans- 
action to him, and in the course of our conversation 
informed him that I could have lied about the size of 
the case and his clerk would not have doubted my word, 
but that was not my way of doing business. I invited him 
to interview everyone who had had anything to do with 
it, but he suggested that I write him a letter explaining 
in detail and he would tell his freight claim agent about 
our reliability and cite him to other claims wherein we 
had treated them square. I had formed a habit of show- 
ing on the freight bills the date the goods were received, 
and in composing my letter I started to say on what 
date we received the case, and discovered there was 
a discrepancy of four days between the date of the 
freight bill and the date the goods were actually re- 
ceived. The first thing that entered my mind was, 
Where had the case been those four days? [I phoned 
the local office, got in touch with a man who kept the 
freight house records, and found that they had held the 
ease to invoice it, owing to the fact that it had arrived 
in a pilfered car, and their record tallied with ours. 

It is enough to say that I didn’t have to write that 
letter of explanation and the claim was paid in full. 
Does it pay to be honest? I have always found it does, 
and, while it sometimes takes longer to handle a claim 
or solve a problem, it is worth the trouble. 


Pennsylvania and Its Employes 





The Pennsylvania Railroad Co. on June 15 issued to its 
ecnductors, trainmen and firemen a general notice bearing 
on the controversy with those employes. The notice, which 
is signed by the general manager, general superintendent 
and the superintendent of each division, says: 

“Thirty-five requests were made on this company by 
its conductors, trainmen and firemen. Twenty-nine have 
either been settled satisfactorily by the company or with- 
drawn by the representatives of the men. We are now in- 
formed that a strike vote of the employes will be taken to 
determine whether or not they are willing to leave the 
service of the company to enforce the six remaining ques- 
tions. In order that euch man may understand the situa- 
tion clearly, and vote with full knowledge of the company’s 
position on the questions at issue, we ask that you read 
carefully this statement of facts. 

“We held a number of conferences with the commit- 
tees of chairmen representing the employes. Free and full 
discussion was invited on every phase of the subject wtih 
the view to bringing out every argument and every bit of 
evidence that would simplify and have a bearing on the 
contentions of the committees. We gave all evidence and 
argument most thoughtful consideration before making a 
reply. Later, the employes’ committees asked that the 
company permit them to have the vice-presidents of the 
several organizations assist them. We granted this re- 
quest and four conferences were held at which these vice- 
presidents were present. 

“At each conference new evidence was presented bear- 
ing upon various questions. This received the same care- 
ful consideration that all former evidence had. The 
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negotiations, which have consumed considerable time, 
would have been completed much earlier had all of the in- 
formation been presented originally by the committees. 
This certainly would have been more satisfactory to the 
employes as well as the management. 

“Several times in the course of our negotiations it was 
intimated that the company was prolonging the stay in 
Philadelphia of your committees. Such intimations are 
without any basis of fact. This was a factor over which 
the company had no control, as it was at the request of 
the committees of the men that the various conferences 
were held. 

“By reason of increased business incident to the open- 
ing of the Pennsylvania station, New York, and the estab- 
lishment of electric service in the New York district, in- 
cluding the line to Newark, it was mecessary to increase 
the number of crews in through service. Since the in- 
auguration of electric service on the eastern end of our line, 
traffic has increased to such an extent that 40 firemen have 
been promoted to engineers and about 87 additional fire- 
men employed. 

“As to the reduction in steam shuttle service: Inas- 
much as this was simply a temporary service—and was so 
understood by everybody—established because the Park 
Place electric line was not completed when the Pennsyl- 
vania station was opened, there were no permanent posi- 
tions affected by reduction of the steam shuttle service. 

“To insure that the spirit and intent of the regula- 
tions were adhered to, the management consulted carefully 
the minutes of the meeting at which the regulations were 
framed, and at which meetings the employes were repre- 
sented. 

“The whole question now resolves itself into one of 
cpinion as to the word, spirit and intent of the regulations 
framed at the solicitation of the employes. The company 
has endeavored to carry out these regulations with abso- 
lute fairness. Honest differences of opinion as to the 
meaning of various regulations, are, and always will be, 
subject to adjustment. 

“A severance of the pleasant relations between the em- 
ployes and the management is not warranted. No regula- 
tions have been violated and no one has or will suffer 
hardship. 

“In voting whether you are willing to leave the service, 
consider carefully the above facts and remember that the 
company has always been liberal and fair in the treatment 
of its employes, and that it has always received public 
recognition and approval for its strict adherence to this 
policy. 

“It would be most unfortunate for the public, for you, 
and for the company, should you decide to sever your re- 
lations with an employer who has always endeavored and 
will continue zealously to guard all of your interests.” 


Car Surplus and Shortage 





Statistical Bulletin No, 121 of the American Railway 
Association committee on Relations Between Railroads, 
Arthur Hale, chairman, under date June 13, gives the 
following summary of car shortages and surpluses from 
Feb. 1, 1911, to June 6, 1912: 

Total surplus, June 6, 1912, 89,208 cars;, May 23, 
1912, 123,683 cars; June 7, 1911, 169,006 cars. 

Compared with the preceding period, there is a 
decrease in the total surplus of 34,475 cars. The de 


















































































“ye ore A 


1288 


crease in surplus coal cars is general throughout the 
country, except in Groups 4 (The Virginias and Caro- 
linas), 9 (Texas, Louisiana and New Mexico), and il 
(Canadian Lines), where a slight increase is shown. 
The net decrease in this class of equipment is 35,283 
cars. The box car surplus remains practically the same 
as shown for the previous period, there being a net in- 
crease of only 608 cars. A slight increase is also shown 
in surplus miscellaneous cars. 

Total shortage, June 6, 1912, 2,822 cars; 
1912, 7,482 cars; June 7, 1911, 2,204 cars. 

Compared with the preceding period, there is a 
decrease in the total shortage of 4,660 cars, of which 
1,976 is in box, 551 in flat, 2,004 in coal and 129 in mis- 
cellaneous cars. The decrease in. box car shortage is 
chiefly in Groups 4 and 11 (as above), and the decrease 
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in coal 


car shortage 


is principally in Groups 2 (New 
York, New Jersey, Delaware, Maryland and _ eastern 
Pennsylvania) and 4 (as above). 

Compared with the same date of 1911, there is a 
decrease in the total surplus of 79,798 cars, of which 
28,745 is in box, 3,285 in flat, 37,677 in coal and 10,091 
in miscellaneous cars. 

The figures in detail are as follows: 

SURPLUSES. 
No. Coal, 
Date. of Box. Flat. Gondola Other 
Roads. and Kinds. Total. 
Hopper. 
June 6, 1912 170 23,906 3,507 35,785 26,010 89,208 
May 23, 1912 163 23,298 4,053 71,068 25,264 123,683 
May 9, 1912 167 20,626 3,261 83,512 29,377 136,776 
April 11, 1912 169 17,616 5,684 48,800 22,843 94,943 
March 13, 1912. 163 12,910 6,001 9,844 17,273 46,028 
Feb. 14, 1912 168 11,426 7,796 11,464 20,200 50,886 
Jan. 8, 1912 167 36,145 9,004 64,719 32,448 142,316 
Dec. 6, 1911 169 11,031 4,612 20,662 17,535 53,840 
Nov. 8, 1911 165 9,507 3,041 16,398 16,344 45,290 
Oct. 11, 1911. 160 10,487 3,661 16,496 18,210 48,854 
Sept. 13, 1911 166 19,419 3,247 23,795 24,261 70,722 
Aug. 2, 1911 175 43,604 4,656 47,882 33,994 130,136 
July 5, 1911.... 178 652,875 6,117 70,363 36,153 165,508 
June 7, 1911 173 52,651 6,792 73,462 36,101 169,006 
May 10, 1911 174 65,213 7,463 84,151 42,020 188,847 
April 12, 1911 168 47,539 9,814 93,956 35,910 187,219 
March 1, 1911 163 38,881 10,858 103,742 39,191 192,673 
Feb. 1, 1911 160 40,186 10,890 71,235 34,044 156,355 
SHORTAGES. 
No. Coal, 
Date. of Box. Flat. Gondecla Other 
Roads. and Kinds. Total. 
Hopper. 

June 6, 1912.... 170 942 1,067 645 168 2,822 
May 23, 1912.... 163 2,918 1,618 2,649 297 7,482 
May 9, 1912.... 167 3,294 1,454 »233 697 6,678 
April 11, 1912.... 169 9,646 1,337 1,222 3,349 15,554 
March 13, 1912.... 163 25,589 901 11,709 4,786 42,985 
Feb. 14, 1912.... 168 24,094 807 8,604 3,423 36,928 
Jan. 3, 2918.... 167 5,953 104 8s 233 6,378 
Dec. 6, 1911.... 169 12,277 537 2,813 2,070 17,697 
Nov. 8, 1911.... 165 138,290 730 2,986 1,770 18,776 
Oct. a 10,090 1,083 1,512 272 12,957 
Sept. 13, 1911.... 166 3,452 1,122 1,649 216 6,439 
Aug. » a oe 559 560 905 81 2,045 
July Ry Beahices Bee 879 303 67 638 1,887 
June a SaaS 1,120 456 0 628 2,204 
May De, Geebeotos ROR 915 516 64 74 1,569 
April 12, 1911.... 168 113 384 659 10 1,166 
March 1, 1911.... 163 1,704 261 86 780 2,831 
Feb. 1, 1911.... 160 175 336 13 763 1,287 


PITTSBURGH CLUB ELECTS OFFICERS. 

At the annual meeting of the Traffic Club of Pitts- 
burgh on June 10 the following officers were elected: 
President, J. T. Johnston, division freight agent Pan- 
handle, who was formerly chairman of the board of 
governors; treasurer, D. L. Wells, Erie; first vice-pres- 
ident, G. A. Aiken, of the Spang Chalfant Co.; second 
vice-president, G. G. Herring, Union-Southern Pacific; 
board of governors, Peter Birrel, Pere Marquette; Robert 
Main, Canadian Pacific, and F. T. Sladden, Pittsburgh 
& Lake Erie; C. L. Cordes, American Steel & Wire Co., 
and H. BE. Graham, Pressed Steel Car Co. The members 
of the board of goyernors holding over are: H. G. Dow, 
Great Northern; William F. Morris, Crucible Steel Co.; 
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E. C. Sattley, Paige Woven Wire Fence Co., and E. B. 
Mitchell of the Pennsylvania System, who was recently 
named to fill the vacancy caused by the transfer of 
R. H. Bell of the Canadian Pacific to Chicago. 





FINED FOR REBATING. 

In the United States District Court at Toledo, on 
June 11, Judge Killetts imposed a fine of $42,000 on the 
Hocking Valley Railroad and a fine of $20,000 on the 
Sunday Creek Co., a coal concern, of Columbus, O., for 
violation of the Hepburn law relative to rebating. The 
defendants entered pleas of nolo contendere. They asked 
immunity on the ground that the illegal practice had 
ceased and alleged that at the time rebating was not 
thought to be in violation of the law. There were 10 
counts against the Hocking Valley and 8 against the 
Sunday Creek Co. The contention of the government 
was that the Hocking Valley Railroad had violated the 
law relative to rebates when it accepted notes in settle- 
ment of freight bills, thus virtually giving extended or 
unlimited credit to the Sunday Creek Coal Co., while 
other coal companies were forced to pay cash. The 
Sunday Creek Co. was charged with violating the rebate 
law by accepting these special concessions. The case 


| Craffic World Changes 


J D. Hardin, Jr., has been appointed general agent 
of the Wolvin Line, Mexican-American Steamship Serv- 
ice, with headquarters Whitney-Central Bank building, 
New Orleans, La., vice J. R. Dillon, resigned. 

Fred H. Behring, assistant general freight agent South- 
ern Railway, has been transferred from Louisville, Ky., 
to St. Louis, Mo., vice C. D. Morris, deceased. E. R. 
Cliver has been appointed assistant general freight agent 
at Louisville, vice Fred H. Behring, promoted. 

F. P. Crawford has been appointed division freight 
and passenger agent of the Chicago Great Western, with 
headquarters in Chicago, succeeding George A. Smith, 
resigned to engage in other business. 








WANTED—Position as Railway Auditor. 
Thorough understanding of accounting principles, 


all departments. Good executive and organizer. 
Can handle large office and get results. Age 36 


years. For particulars address L. C. 25, The Traffic 
World, Chicago. 


ARTHUR B. HAYES 
ATTORNEY-AT-LAW 


COLORADO BUILDING WASHINGTON, D.C. 


Former member of the Department of Justice as 
Solicitor of Internal Revenue 


Interstate Commerce Litigation 
a Specialty 
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Cut Shows interior of the New Freight House, 
C. B.& Q.R. R:, Omaha, Neb., and five Kron Scales, 
capacity 4000 Ibs., tare beam 500 lbs. — This 
house equipped with seventeen of our scales. 


AUTOMATIC—SPRINGLESS—INSTANTANEOUS 


Only one operation—LOAD and LOOK at DIAL 


SOLD BY 


SPENCER OTIS COMPANY 


CHICAGO ST. LOUIS 
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Save on L. C. L. Export Shipments 


By consolidating L. C. L. shipments for China, Japan, Philippines, Australia and 
New Zealand, and routing via Pacific Ports we save on rates and time—40 to 
60 days quicker than New York route. Service regular and reliable. 

oe oe SERVICE.— Write for our inexpensive plan of relieving consignees 
of all details. 


G. W. SHELDON & CO, Monadnock Block, Chicago 








Directory of Transfer Agents, Freight Forwarders, 
Warehousemen, Custom House Brokers, etc. 





BUFFALO, N. Y. MIDLAND WAREHOUSE & TRANS- DETROIT, MICH. 

BUFFALO STORAGE & CARTING FER CO., 43d and Robey Sts. Belt THE READING TRUCK CoO., Sixth and 
CO., 350-356 Seneca St. “‘Unsurpassed line warehousing and reshipping with- Congress Streets. Authorized cartage 
facilities’ for storing, handling, trans- out teams. Garloads recéived rail or agents for the Wabash and Canadian 
ferring and forwarding goods. Tele- lake and .reshipped rail, L. C. L., at Pacific railways and for the Anchor 
phone No. 633. Chicago rates. Insurance rate, 29c. Line steamers. Special attention given 


to distribution of carload freight for 
two or more parties. Merchandise de- 
livered as ordered. 





i} LOUISVILLE, KY. 

LOUISVILLE PUBLIC WAREHOUSE 
COMPANY, INC. Import and export 
freight contractors, transfer and re- 
shipping agents, custom house brok- 
ers. Bonded and free warehouses. 





CHICAGO, ILL. 
JDUSON FREIGHT FORWARDING DAVENPORT, IA. 


CO., INC., 443 Marquette Bldg. Car- SCHICK’S EXPRESS & TRANSFER ST. LOUIS, MO. 

load distribution to all railroads at CO., 121 Ripley Street. General trans- ASHLEY WAREHOUSE CO. Bonded 
Chicago without teams; L. C. L. ship- fer and forwarding agents; reship- and general storage. Drayage facili- 
ments of machinery forwarded at re- ping; storage; warehouse. Carloads ties. Cars promptly handled. Custom 
duced rates to all principal western or less consigned to our care will be house entries attended to. Insurance 
and Pacific Coast points. delivered promptly. 18c. Track connections. 





NORTHERN MICHIGAN LINE (7) noon riay 


The Elegant Steel Steamships 


‘Manitou’’ — “‘Missouri’”’ — “‘illinois’’ — ‘‘Manistee”’ 






' offer unrivaled service betw Chicago, Charlevoix, Petoskey, Mackinac 
Island and other famous Sumner resorts of Naren Mic Michigan, connect- I 8A and Supplements 
ing with all lines for Lake Superior and Eastern Points. Bulletin 5 & “ 


SPECIAL SEVEN DAY CRUISES 
\\ The Steel Steamship “MISSOURI” to | The PopularSteamship“MANISTEE” to 
N) COLLINGWOOD, ONT., and return | SAULT STE. MARIE, and return The Commerce Law 


via Mackinac, “Soo,” North Channel via Mackinac—seterning via a portion 
and 30,000 isiands of Georgian Bay— | of Georgian Bay and the Scenic Grand 


4424 "a 








$40.00 ba” $27. 50 ONE DOLLAR 
Ten are the fest froth water tr = in the a, none noma see the 
itguetulouting, pw be ee ten Beek in y TRA FFI F SERVI C 7 BU REAU 


of the way. For illustrated folder and book of tours, 
write J. C. CONLEY, G.P.A. Offices and Docks, No. End Rush St. Bridge, CHICAGD 
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Washington Brought to Your Door 


That’s what our special service means to you. 


It means that we bring the vast official data ‘on traffic 
matters to your desk. 


The files of the Interstate Commerce Commission, 
the only complete record of interstate freight rates 
in the world, are made as accessible to you as if they 
were in your own Office. 


Our trained investigators, men thoroughly schooled in rate 
questions, are at your Command at any time you want prompt, 
accurate information upon traffic matters. 
Your wants are our only limitations. 

The cost of this service? Small. You pay only for the time 
actually spent by our men in your service. 


The Traffic Service Bureau 


506-510 COLORADO BLDG., WASHINGTON, D.C. 


LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The National Industrial Traffic League. 
Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as mem- 
bers are traffic directors, managers, 
commissioners or other officials in 
charge of traffic of industrial or com- 
mercial organizations and traffic officers 
of representative shipping concerns in 
the United States. 


Officers. 
J. M. Belleville, President, 
G. F. A., Pittsburgh Plate Glass Co., 
Pittsburgh, Pa. 
H. G. Wilson, Vice-President. 
Comm’r, Transportation Bureau of 
Commercial Club, Kansas City, Mo. 
W. D. Hurlbut, Secretary-Treasurer, 


T. M., Wisconsin Pulp & Paper Co., 
39 Jackson Blvd., Chicago, Il. 


National Implement and Vehicle Associa- 
tion. W. J. Evans ag Traf. Mer., 
American Trust Bidg., icago, Il. 

Sterling 
Manufacturers’ and Shippers’ 
Association, 

In charge of traffic of industries located 
at Sterling and Rock Falls, Ill. 





i Ee. PD tinkcnctatenaned President 
. > 2  —s ees. Vice-President 
(—_ =e Severe Secretary-Treasurer 
We Bh. BO owe cnceeeuas TraffiC Manager 
MINNESOTA. 


Northern Pine Manufacturers’ Assocla- 
tion. H. 8S. Childs, Secy., Minneapolis. 





MISSOURI. 
Business Men’s League. P. W. Coyle, 
Comm’r, 614 Bank of Commerce Bidg., 
St. Louis. 





TENNESSEE. 

The Memphis Freight Bureau. L. R. 
Donelson, Pres.; . G. Thomas, Vice- 
Pres.; James S. Davant, Commissioner, 
Memphis, Tenn. 


TRAFFIC CLUBS 


National Federation of Traffic and Trans- 
ortation Clubs. J. V. Zartman, Pres.; 
arl K. Landes, Secy. 

The Chicago Transportation Association. 
Frank T. Scanlan, Pres.; H. B. Mac- 
Niven, Secy. 

The Traffic Club of New York. E. G. 
Warfield, Pres.; C. A. Swope, Secy. 

The Spokane Transportation Club. Chas. 
W. Colby, Pres. - 

The Traffic Club of Chicago. F. B. Mont- 
gomery, Pres.; Guy 8S. McCabe, Secy. 








30 $. MARKET STREET, CHICAGO MAL. 


The Traffic Club of Philadelphia. F. A. 
pedeere, Pres.; Cc. W. mmerfield 
ecy. 

The Traffic Club of St. Louls. A. Hilton, 
Pres.; A. F. Versen, Secy.-Treas. 

The Traffic Club of Fipteburgh. F. A. 
Ogden, Pres.; D. L. Wells, Secy. 


The Transportation Club of Indianapolis. 
L. L. Fellows, Pres.; L. EB. Stone, Secy. 


The Traffic Club of New England, Boston. 
a B. Byrnes, Pres.; Wm. C. Brown, 
ecy. 


The Transportation Club of Cincinnati. 
C. C. Spaulding, Pres.; W. C. Hull, Secy. 


The Transportation Club of Loulsvilte. 
i Irwin, Pres.; Fred H. Behring, 
ecy. 


The Transportation Club of Toledo. L. G. 
Macomber, Pres.; J. 8S. Marks, Secy. 


The Traffic Club of St. Paul. J. R. Jones, 
Pres.; A. L. Bowker, Secy. 


The Traffic Club of Newark. A. Preston 
Jump, Pres.; Robert EB. McHugh, Secy. 

The Traffic Ciub of Seattle. F. W. Parker, 
Pres.; F. R. Hanlon, Secy. 

The 7 Oaspertation Club of Detroit, Mich. 
L. M. ite, Pres.; W. R. Hurley, Secy. 

Transportation Club of San Francisco. 
J. F. Burgin, Pres.; Theo. H. Jacobs, 
Secy. 

The Rallread Club of Kansas City, Mo. 
James L. Marens, Pres.; Claude Man- 
love, Secy. 

The Transportation and Traffic Club, 
Birmingham, Ala. I. Sevier, Pres.; 
O. F. Redd, Secy. 

The Traffic Club of Minneapolis, F. 8S. 
Pool, Pres.; F. B. Rowley, Secy. 

Salt Lake Transportation Club. D. R. 
Gray, Pres.; J. W. Ellingson, Secy. 

Traffic Club of Milwaukee. C. J. Bert- 
schy, Pres.; R. M. Thayer, Secy. 
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DIGEST OF DECISIONS 


Under the Interstate Commerce Act (Jan. 1, 1908—June 1, 1912) 
By H. C. LUST (formerly of Haynie and Lust) and RALPH MERRIAM 


Over 3,000 Digest Paragraphs Over 1,000 Pages 
Every, Point of Fact{and Law Digested in Full. In Press. Place orders now for First Delivery. Durably Bound in th 
Finest Buckram. Price $8.00 delivered anywhere in United States. 


LUST AND MERRIAM, Authors and Publishers, 9 S. La Salle St., Chicago, IIl. 
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0 aL g od . 
St. Paul, Minn., May 23, 1912. on —— * I know it is going to prove z 
Traffic Service Bureau, Chicago. any or valuable reference work and yor 
Gentlemen :—I am in receipt of Sunes, ww are to be complimented upon th § 
the leather bound copy published ee: AL ASSOCUTION- enterprise manifested and the ap 
by you giving the proceedings of “STAY COMMISSIONERS = pearance of the work itself. 


our National Association, with di- ene <> Very respectfully, 
gest of Federal and State Court MES? OF pepeeay = M. S. Decker, 
decisions, Interstate Commerce ane ~ 


Ce "AN coony sects Public Service Commissioner, 
Laws, State Public Utility laws, nal = Albany, N. Y 
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